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Explanation

The Code of Federal Regulations is a codification of the general and permanent
rules published in the Federal Register by the Executive departments and agen-
cies of the Federal Government. The Code is divided into 50 titles which represent
broad areas subject to Federal regulation. Each title is divided into chapters
which usually bear the name of the issuing agency. Each chapter is further sub-
divided into parts covering specific regulatory areas.

Each volume of the Code is revised at least once each calendar year and issued
on a quarterly basis approximately as follows:

Title 1 through Title 16.....ccciiiiiiiiiiiiiiii e enes as of January 1
Title 17 through Title 27 as of April 1
Title 28 through Title 41 ..o as of July 1
Title 42 through Title 50....ccciuiiiiiiiiiiiiii e aens as of October 1

The appropriate revision date is printed on the cover of each volume.
LEGAL STATUS

The contents of the Federal Register are required to be judicially noticed (44
U.S.C. 1507). The Code of Federal Regulations is prima facie evidence of the text
of the original documents (44 U.S.C. 1510).

HOW TO USE THE CODE OF FEDERAL REGULATIONS

The Code of Federal Regulations is kept up to date by the individual issues
of the Federal Register. These two publications must be used together to deter-
mine the latest version of any given rule.

To determine whether a Code volume has been amended since its revision date
(in this case, January 1, 2009), consult the ‘‘List of CFR Sections Affected (LSA),”
which is issued monthly, and the ‘“‘Cumulative List of Parts Affected,”” which
appears in the Reader Aids section of the daily Federal Register. These two lists
will identify the Federal Register page number of the latest amendment of any
given rule.

EFFECTIVE AND EXPIRATION DATES

Each volume of the Code contains amendments published in the Federal Reg-
ister since the last revision of that volume of the Code. Source citations for
the regulations are referred to by volume number and page number of the Federal
Register and date of publication. Publication dates and effective dates are usu-
ally not the same and care must be exercised by the user in determining the
actual effective date. In instances where the effective date is beyond the cut-
off date for the Code a note has been inserted to reflect the future effective
date. In those instances where a regulation published in the Federal Register
states a date certain for expiration, an appropriate note will be inserted following
the text.

OMB CONTROL NUMBERS
The Paperwork Reduction Act of 1980 (Pub. L. 96-511) requires Federal agencies
to display an OMB control number with their information collection request.
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Many agencies have begun publishing numerous OMB control numbers as amend-
ments to existing regulations in the CFR. These OMB numbers are placed as
close as possible to the applicable recordkeeping or reporting requirements.

OBSOLETE PROVISIONS

Provisions that become obsolete before the revision date stated on the cover
of each volume are not carried. Code users may find the text of provisions in
effect on a given date in the past by using the appropriate numerical list of
sections affected. For the period before January 1, 1986, consult either the List
of CFR Sections Affected, 1949-1963, 1964-1972, or 1973-1985, published in seven sep-
arate volumes. For the period beginning January 1, 1986, a ‘‘List of CFR Sections
Affected’ is published at the end of each CFR volume.

INCORPORATION BY REFERENCE

What is incorporation by reference? Incorporation by reference was established
by statute and allows Federal agencies to meet the requirement to publish regu-
lations in the Federal Register by referring to materials already published else-
where. For an incorporation to be valid, the Director of the Federal Register
must approve it. The legal effect of incorporation by reference is that the mate-
rial is treated as if it were published in full in the Federal Register (6 U.S.C.
562(a)). This material, like any other properly issued regulation, has the force
of law.

What is a proper incorporation by reference? The Director of the Federal Register
will approve an incorporation by reference only when the requirements of 1 CFR
part 51 are met. Some of the elements on which approval is based are:

(a) The incorporation will substantially reduce the volume of material pub-
lished in the Federal Register.

(b) The matter incorporated is in fact available to the extent necessary to
afford fairness and uniformity in the administrative process.

(c) The incorporating document is drafted and submitted for publication in
accordance with 1 CFR part 51.

What if the material incorporated by reference cannot be found? If you have any
problem locating or obtaining a copy of material listed in the Finding Aids of
this volume as an approved incorporation by reference, please contact the agency
that issued the regulation containing that incorporation. If, after contacting the
agency, you find the material is not available, please notify the Director of the
Federal Register, National Archives and Records Administration, Washington DC
20408, or call 202-741-6010.

CFR INDEXES AND TABULAR GUIDES

A subject index to the Code of Federal Regulations is contained in a separate
volume, revised annually as of January 1, entitled CFR INDEX AND FINDING AIDS.
This volume contains the Parallel Table of Statutory Authorities and Agency
Rules (Table I). A list of CFR titles, chapters, and parts and an alphabetical
list of agencies publishing in the CFR are also included in this volume.

An index to the text of ‘““Title 3—The President’ is carried within that volume.

The Federal Register Index is issued monthly in cumulative form. This index
is based on a consolidation of the ‘“‘Contents’ entries in the daily Federal Reg-
ister.

A List of CFR Sections Affected (ILLSA) is published monthly, keyed to the
revision dates of the 50 CFR titles.

vi



REPUBLICATION OF MATERIAL

There are no restrictions on the republication of material appearing in the
Code of Federal Regulations.

INQUIRIES

For a legal interpretation or explanation of any regulation in this volume,
contact the issuing agency. The issuing agency’s name appears at the top of
odd-numbered pages.

For inquiries concerning CFR reference assistance, call 202-741-6000 or write
to the Director, Office of the Federal Register, National Archives and Records
Administration, Washington, DC 20408 or e-mail fedreg.info@nara.gov.

SALES

The Government Printing Office (GPO) processes all sales and distribution of
the CFR. For payment by credit card, call toll-free, 866-512-1800, or DC area, 202-
512-1800, M-F 8 a.m. to 4 p.m. e.s.t. or fax your order to 202-512-2250, 24 hours
a day. For payment by check, write to: US Government Printing Office — New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000. For GPO Customer Service call
202-512-1803.

ELECTRONIC SERVICES

The full text of the Code of Federal Regulations, the LSA (List of CFR Sections
Affected), The United States Government Manual, the Federal Register, Public
Laws, Public Papers, Weekly Compilation of Presidential Documents and the Pri-
vacy Act Compilation are available in electronic format at www.gpoaccess.gov/
nara (‘“‘GPO Access”). For more information, contact Electronic Information Dis-
semination Services, U.S. Government Printing Office. Phone 202-512-1530, or 888-
293-6498 (toll-free). E-mail, gpoaccess@gpo.gov.

The Office of the Federal Register also offers a free service on the National
Archives and Records Administration’s (NARA) World Wide Web site for public
law numbers, Federal Register finding aids, and related information. Connect
to NARA’s web site at www.archives.gov/federal-register. The NARA site also con-
tains links to GPO Access.

RAYMOND A. MOSLEY,
Director,

Office of the Federal Register.
January 1, 2009.
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THIS TITLE

Title T—AGRICULTURE is composed of fifteen volumes. The parts in these vol-
umes are arranged in the following order: parts 1-26, 27-52, 53-209, 210-299, 300-
399, 400-699, 700-899, 900-999, 1000-1199, 1200-1599, 1600-1759, 1760-1939, 1940-1949, 1950-
1999, and part 2000 to end. The contents of these volumes represent all current
regulations codified under this title of the CFR as of January 1, 2009.

The Food and Nutrition Service current regulations in the volume containing
parts 210-299, include the Child Nutrition Programs and the Food Stamp Program.
The regulations of the Federal Crop Insurance Corporation are found in the vol-
ume containing parts 400-699.

All marketing agreements and orders for fruits, vegetables and nuts appear
in the one volume containing parts 900-999. All marketing agreements and orders
for milk appear in the volume containing parts 1000-1199.

For this volume, Rob Sheehan was Chief Editor. The Code of Federal Regula-
tions publication program is under the direction of Michael L. White, assisted
by Ann Worley.
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SUBCHAPTER A—AGRICULTURAL CONSERVATION
PROGRAM

PART 700 [RESERVED]

PART 701—EMERGENCY CON-
SERVATION PROGRAM AND
CERTAIN RELATED PROGRAMS
PREVIOUSLY ADMINISTERED
UNDER THIS PART

Sec.
701.1
701.2
701.3

Administration.

Definitions.

Scope.

701.4 Producer eligibility.

701.5 Land eligibility.

701.6-701.9 [Reserved]

701.10 Qualifying minimum cost of restora-
tion.

701.11 Prohibition on duplicate payments.

701.12 Eligible ECP practices.

701.13 Submitting requests.

701.14 Onsite inspections.

701.15 Starting practices before cost-share
request is submitted; non-entitlement to
payment; payment subject to the avail-
ability of funds.

701.16 Practice approval.

701.17 Average adjusted gross income limi-
tation.

701.18-701.20 [Reserved]

701.21 Filing payment application.

701.22 Eligibility to file for cost-share as-
sistance.

701.23 Eligible costs.

701.24 Dividing cost-share among more than
one participant.

701.25 Practices carried out with aid from
ineligible persons.

701.26 Maximum cost-share percentage.

701.27 Maximum ECP payments per person.

701.28-701.30 [Reserved]

701.31 Maintenance and proper use of prac-

tices.

701.32 Failure to comply with program pro-
visions.

701.33 Death, incompetency, or disappear-
ance.

701.34 Appeals.

701.35 Compliance with regulatory meas-
ures.

701.36 Schemes
avoidances.

701.37 Loss of control of property during the
practice life span.

701.38-701.40 [Reserved]

701.41 Cost-share assistance not subject to
claims.

701.42 Assignments.

701.43 Information collection requirements.

701.44 Agricultural Conservation Program
(ACP) contracts.

and devices and claims

701.45 Forestry Incentives Program (FIP)
contracts.

701.50 2005 hurricanes.

701.51 Definitions.

701.52 Availability of funding.

701.53 Debris removal and water for live-
stock.

701.54 Oysters.

701.55 Nursery.

701.56 Poultry.

701.57 Private non-industrial forest land.

AUTHORITY: Pub. L. 95-334, 92 Stat. 420, 16
U.S.C. 2201-2205; Pub. L. 109-148, Division B,
sec. 101; and Pub. L. 110-28, secs. 9003-9004.

SOURCE: 69 FR 10302, Mar. 4, 2004, unless
otherwise noted.

§701.1 Administration.

(a) Subject to the availability of
funds, this part provides the terms,
conditions and requirements of the
Emergency Conservation Program
(ECP) administered by the Farm Serv-
ice Agency (F'SA).

(b) ECP is administered by the Ad-
ministrator, FSA through the Deputy
Administrator, FSA, and shall be car-
ried out in the field by State and coun-
ty FSA committees (State and county
committees), subject to the avail-
ability of funds. Except as otherwise
provided in this rule, discretionary de-
terminations to be made under this
rule will be made by the Deputy Ad-
ministrator. Matters committed to the
discretion of the Deputy Administrator
shall be considered in all cases to be
permissive powers and no person shall,
under any circumstances, be considered
to be entitled to an exercise of such
power in their favor.

(c) State and county committees, and
representatives and employees, do not
have authority to modify or waive any
regulations in this part.

(d) The State committee may take
any action authorized or required of
the county committee by this part, but
which the county committee has not
taken, such as:

(1) Correct or require a county com-
mittee to correct any action taken by
such county committee that is not in
accordance with this part; or



§701.2

(2) Require a county committee to
withhold taking any action that is not
in accordance with this part.

(e) No provision or delegation herein
to a State or county committee shall
preclude the Administrator, FSA, or a
designee, from determining any ques-
tion arising under the program or from
reversing or modifying any determina-
tion made by a State or county com-
mittee.

(f) The Deputy Administrator may
authorize State and county commit-
tees to waive or modify deadlines and
other requirements in cases where late-
ness or failure to meet such other re-
quirements does not adversely affect
the operation of the program.

(g) The Deputy Administrator may
limit the authority of state and county
committees to approve cost share in
excess of specified amounts.

(h) Data furnished by the applicants
will be used to determine eligibility for
program benefits. Furnishing the data
is voluntary; however, the failure to
provide data could result in program
benefits being withheld or denied.

(i) FSA may consult with any other
USDA agency for such assistance as is
determined by FSA to be necessary to
implement the ECP. FSA is responsible
for the technical aspects of ECP but
may enter into a Memorandum of
Agreement with another party to pro-
vide technical assistance. If this limi-
tation results in significant hardship
to producers in a county the State
committee may request in writing that
the Deputy Administrator waive this
requirement for that county.

(j) The provisions in this part shall
not create an entitlement in any per-
son to any ECP cost share or claim or
any particular notice or form or proce-
dure.

(k) Additional terms and conditions
may be set forth in the application or
the forms participants will be required
to sign for participation in the ECP.

§701.2 Definitions.

(a) The terms defined in part 718 of
this chapter shall be applicable to this
part and all documents issued in ac-
cordance with this part, except as oth-
erwise provided in this section.

(b) The following definitions shall
apply to this part:

7 CFR Ch. VI (1-1-09 Edition)

Agricultural producer means an owner,
operator, or tenant of a farm or ranch
used to produce for food or fiber, crops
(including but not limited to, grain or
row crops; seed crops; vegetables or
fruits; hay forage or pasture; orchards
or vineyards; flowers or bulbs; or field
grown ornamentals) or livestock (in-
cluding but not limited to, dairy or
beef cattle; poultry; swine; sheep or
goats; fish or other animals raised by
aquaculture; other livestock or fowl)
for commercial production. Producers
of animals raised for recreational uses
only are not considered agricultural
producers.

Annual agricultural production means
production of crops for food or fiber in
a commercial operation that occurs on
an annual basis under normal condi-
tions.

Applicant means a person who has
submitted to FSA a request to partici-
pate in the ECP.

Cost-share payment means the pay-
ment made by FSA to assist a program
participant under this part to establish
practices required to address quali-
fying damage suffered in connection
with a qualifying disaster.

Deputy Administrator means the Dep-
uty Administrator for Farm Programs,
FSA, the ECP Program Manager, or

designee.
Farmland means land devoted to agri-
cultural production, including land

used for aquaculture, or other land as
may be determined by the Deputy Ad-
ministrator.

Program year means the applicable
Federal fiscal year.

§701.3 Scope.

(a) FSA will provide cost-share as-
sistance to farmers and ranchers to re-
habilitate farmland damaged by wind
erosion, floods, hurricanes, or other
natural disasters as determined by the
Deputy Administrator, and to carry

out emergency water conservation
measures during periods of severe
drought.

(b) The objective of the ECP is to
make cost-share assistance available
to eligible participants on eligible land
for certain practices, to rehabilitate
farmland damaged by floods, hurri-
canes, wind erosion, or other natural
disasters, and for the installation of



Farm Service Agency, USDA

water conservation measures during
periods of severe drought.

(c) Payments may also be made
under this part for:

(1) Emergency water conservation or
water enhancement measures (includ-
ing measures to assist confined live-
stock) during ©periods of severe
drought; and

(2) Floodplain easements for runoff
and other emergency measures that
the Deputy Administrator determines
is necessary to safeguard life and prop-
erty from floods, drought, and the
products of erosion on any watershed
whenever fire, flood, or other natural
occurrence is causing or has caused, a
sudden impairment of the watershed.

(d) Payments under this part are sub-
ject to the availability of appropriated
funds and any limitations that may
otherwise be provided for by Congress.

§701.4 Producer eligibility.

(a) To be eligible to participate in
the ECP the Deputy Administrator
must determine that a person is an ag-
ricultural producer with an interest in
the land affected by the natural dis-
aster, and that person must be liable
for or have paid the expense that is the
subject of the cost share. The applicant
must be a landowner or user in the
area where the qualifying event has oc-
curred, and must be a party who will
incur the expense that is the subject of
the cost share.

(b) Federal agencies and States, in-
cluding all agencies and political sub-
divisions of a State, are ineligible to
participate in the ECP.

(c) All producer eligibility is subject
to the availability of funds and an ap-
plication may be denied for any reason.

§701.5 Land eligibility.

(a) For land to be eligible, the Dep-
uty Administrator must determine
that land that is the subject of the cost
share:

(1) Will have new conservation prob-
lems caused as a result of a natural dis-
aster that, if not treated, would:

(i) Impair or endanger the land;

(ii) Materially affect the productive
capacity of the land;

(iii) Represent unusual damage that,
except for wind erosion, is not of the

§701.5

type likely to recur frequently in the
same area; and

(iv) Be so costly to repair that Fed-
eral assistance is or will be required to
return the land to productive agricul-
tural use. Conservation problems exist-
ing prior to the disaster are not eligi-
ble for cost-share assistance.

(2) Be physically located in a county
in which the ECP has been imple-
mented; and

(3) Be one of the following:

(i) Land expected to have annual ag-
ricultural production,

(ii) A field windbreak or a farmstead
shelterbelt on which the ECP practice
to be implemented involves removing
debris that interferes with normal
farming operations on the farm and
correcting damage caused by the dis-
aster; or

(iii) A farm access road on which de-
bris interfering with the normal farm-
ing operation needs to be removed.

(b) Land is ineligible for cost share if
the Deputy Administrator determines
that it is, as applicable:

(1) Owned or controlled by the United
States;

(2) Owned or controlled by States, in-
cluding State agencies or other polit-
ical subdivisions of a State;

(3) Protected by a levee or dike that
was not effectively and properly func-
tioning prior to the disaster, or is pro-
tected, or intended to be protected, by
a levee or dike not built to U.S. Army
Corps of Engineers, NRCS, or com-
parable standards;

(4) Adjacent to water impoundment
reservoirs that are subject to inunda-
tion when the reservoir is filled to ca-
pacity;

(5) Land on which levees or dikes are
located;

(6) Subject to frequent damage or
susceptible to severe damage according
to paragraph (c) of this section;

(7) Subject to flowage or flood ease-
ments and inundation when water is
released in normal operations;

(8) Between any levee or dike and a
stream, river, or body of water, includ-
ing land between two or more levees or
dikes;



§§701.6-701.9

(9) Located in an old or new channel
of a stream, creek, river or other simi-
lar body of water, except that land lo-
cated within or on the banks of an irri-
gation canal may be eligible if the Dep-
uty Administrator determines that the
canal is not a channel subject to flood-
ing;

(10) In greenhouses or other confined
areas, including but not limited to,
land in corrals, milking parlors, barn
lots, or feeding areas;

(11) Land on which poor farming
practices, such as failure to farm on
the contour, have materially contrib-
uted to damaging the land;

(12) Unless otherwise provided for,
not considered to be in annual agricul-
tural production, such as land devoted
to stream banks, channels, levees,
dikes, native woodland areas, roads,
and recreational uses; or

(13) Devoted to trees including, but
not limited to, timber production.

(c) To determine the likely frequency
of damage and of the susceptibility of
the land to severe damage under para-
graph (b)(6) of this section, FSA will
consider all relevant factors, including,
but not limited to, the location of the
land, the history of damage to the
land, and whether the land was or
could have been protected by a func-
tioning levee or dike built to U. S.
Army Corps of Engineers, NRCS, or
comparable standards. Further, in
making such determinations, informa-
tion may be obtained and used from
the Federal Emergency Management
Agency or any other Federal, State (in-
cluding State agencies or political sub-
divisions), or other entity or individual
providing information regarding, for
example, flood susceptibility for the
land, soil surveys, aerial photographs,
or flood plain data or other relevant in-
formation.

§§701.6-701.9 [Reserved]

§701.10 Qualifying minimum cost of
restoration.

(a) To qualify for assistance under
§701.3(a), the eligible damage must be
so costly that Federal assistance is or
will be required to return the land to
productive agricultural use or to pro-
vide emergency water for livestock.
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(b) The Deputy Administrator shall
establish the minimum qualifying cost
of restoration. Each affected State may
be allowed to establish a higher min-
imum qualifying cost of restoration.

(c) A producer may request a waiver
of the qualifying minimum cost of res-
toration. The waiver request shall doc-
ument how failure to grant the waiver
will result in environmental damage or
hardship to the producer and how the
waiver will accomplish the goals of the
program.

[69 FR 10302, Mar. 4, 2004; 69 FR 22377, Apr. 26,
2004]

§701.11 Prohibition on duplicate pay-
ments.

(a) Duplicate payments. Participants
are not eligible to receive funding
under the ECP for land on which the
participant has or will receive funding
under:

(1) The Wetland Reserve Program
(WRP) provided for in 7 CFR part 1467;

(2) The Emergency Wetland Reserve
Program (EWRP) provided for in 7 CFR
part 623;

(3) The Emergency Watershed Protec-
tion Program (EWP), provided for in 7
CFR part 624, for the same or similar
expenses.

(4) Any other program that covers
the same or similar expenses so as to
create duplicate payments, or, in ef-
fect, a higher rate of cost share than is
allowed under this part.

(b) Refund. Participants who receive
any duplicate funds, payments, or ben-
efits shall refund any ECP payments
received.

[69 FR 10302, Mar. 4, 2004, as amended at 71
FR 30265, May 26, 2006]

§701.12 Eligible ECP practices.

(a) Cost-share assistance may be of-
fered for ECP practices to replace or
restore farmland, fences, or conserva-
tion structures to a condition similar
to that existing before the natural dis-
aster. No relief under this part shall be
allowed to address conservation prob-
lems existing before the disaster.

(b) The practice or practices made
available when the ECP is imple-
mented shall be only those practices
authorized by FSA for which cost-share
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assistance is essential to permit ac-
complishment of the program goals.

(c) Cost-share assistance may be pro-
vided for permanent vegetative cover,
including establishment of the cover
where needed, only in conjunction with
eligible structures or installations
where cover is needed to prevent ero-
sion and/or siltation or to accomplish
some other ECP purpose.

(d) Practice specifications shall rep-
resent the minimum levels of perform-
ance needed to address the ECP need.

§701.13 Submitting requests.

(a) Subject to the availability of
funds, the Deputy Administrator shall
provide for an enrollment period for
submitting ECP cost-share requests.

(b) Requests may be accepted after
the announced enrollment period, if
such acceptance is approved by the
Deputy Administrator and is in accord-
ance with the purposes of the program.

§701.14 Onsite inspections.

An onsite inspection must be made
before approval of any request for ECP
assistance.

§701.15 Starting practices before cost-
share request is submitted; non-en-
titlement to payment; payment sub-
ject to the availability of funds.

(a) Subject to paragraphs (b) and (c)
of this section, costs will not be shared
for practices or components of prac-
tices that are started before a request
for cost share under this part is sub-
mitted with the applicable county FSA
office.

(b) Costs may be shared for drought
and non-drought ECP practices or com-
ponents of practices that are started
before a request is submitted with the
county FSA office, only if:

(1) Considered and approved on a
case-by-case basis in accordance with
instructions of the Deputy Adminis-
trator;

(2) The disaster that is the basis of a
claim for cost-share assistance created
a situation that required the producer
to take immediate action to prevent
further losses;

(3) The Deputy Administrator deter-
mines that the request for assistance
was filed within a reasonable amount
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of time after the start of the enroll-
ment period; and

(4) The practice was started no more
than 60 days before the ECP designa-
tion was approved for the applicable
county office.

(c) Any action taken prior to ap-
proval of a claim is taken at the pro-
ducer’s own risk.

(d) An application for relief may be
denied for any reason.

(e) All payments under this part are
subject to the availability of funds.

§701.16 Practice approval.

(a) Requests shall be prioritized be-
fore approval based on factors deemed
appropriate by FSA, which include, but
are not limited to:

(1) Type and degree of damage;

(2) Type of practices needed to ad-
dress the problem;

(3) Availability of funds;

(4) Availability of technical assist-
ance;

(5) Environmental concerns;

(6) Safety factors; or

(7) Welfare of eligible livestock.

(b) Requests for cost-share assistance
may be approved if:

(1) Funds are available; and

(2) The requested practice is deter-
mined eligible.

§701.17 Average adjusted gross in-

come limitation.

To be eligible for payments issued
from the $16 million provided under the
U.S. Troop Readiness, Veterans’ Care,
Katrina Recovery, and Iraq Account-
ability Appropriations Act, 2007 (Pub.
L. 110-28, section 9003), each applicant
must meet the provisions of the Ad-
justed Gross Income Limitations at 7
CFR part 1400 subpart G.

[72 FR 45880, Aug. 16, 2007]
§§701.18-701-20 [Reserved]

§701.21 Filing payment application.

Cost-share assistance is conditioned
upon the availability of funds and the
performance of the practice in compli-
ance with all applicable specifications
and program regulations.

(a) Completion of practice. After com-
pletion of the approved practice, the
participant must certify completion
and request payment by the payment
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request deadline. FSA will provide the
participant with a form or another
manner to be used to request payment.

(b) Proof of completion. Participants
shall submit to FSA, at the local coun-
ty office, the information needed to es-
tablish the extent of the performance
of approved practices and compliance
with applicable program provisions.

(c) Payment request deadline. The time
limits for submission of information
shall be determined by the Deputy Ad-
ministrator. The payment request
deadline for each ECP practice will be
provided in the agreement after the ap-
plication is approved. Time limits may
be extended where failure to submit re-
quired information within the applica-
ble time limits is due to reasons be-
yond the control of the participant.

§701.22 Eligibility to file for cost-share
assistance.

Any eligible participant, as defined
in this part, who paid part of the cost
of an approved practice may file an ap-
plication for cost-share payment.

§701.23 Eligible costs.

(a) Cost-share assistance may be au-
thorized for all reasonable costs in-
curred in the completion of the prac-
tice, up to the maximums provided in
§§701.26 and 701.27.

(b) Eligible costs shall be limited as
follows:

(1) Costs for use of personal equip-
ment shall be limited to those incurred
beyond the normal operation of the
farm or ranch.

(2) Costs for personal labor shall be
limited to personal labor not normally
required in the operation of the farm or
ranch.

(3) Costs for the use of personal
equipment and labor must be less than
that charged for such equipment and
labor by commercial contractors regu-
larly employed in such areas.

(4) Costs shall not exceed those need-
ed to achieve the minimum perform-
ance necessary to resolve the problem
being corrected by the practice. Any
costs above those levels shall not be
considered to be eligible costs for pur-
poses of calculations made under this
part.
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(c) Costs shall not exceed the prac-
tice specifications in §701.12(d) for cost-
share calculations.

(d) The gross amount on which the
cost-share eligibility may be computed
will not include any costs that were re-
imbursed by a third party including,
but not limited to, an insurance indem-
nity payment.

(e) Total cost-share payments from
all sources shall not exceed the total of
eligible costs of the practice to the ap-
plicant.

§701.24 Dividing cost-share
more than one participant.

among

(a) For qualifying cost-share assist-
ance under this part, the cost shall be
credited to the participant who person-
ally performed the practice or who paid
to have it performed by a third party.
If a payment or credit was made by one
participant to another potential partic-
ipant, paragraph (c) of this section
shall apply.

(b) If more than one participant con-
tributed to the performance of the
practice, the cost-share assistance for
the practice shall be divided among
those eligible participants in the pro-
portion they contributed to the per-
formance of the practice. FSA may de-
termine what proportion was contrib-
uted by each participant by consid-
ering the value of the labor, equip-
ment, or material contributed by each
participant and any other factors
deemed relevant toward performance.

(c) Allowance by a participant of a
credit to another participant through
adjustment in rent, cash or other con-
sideration, may be considered as a cost
of a practice to the paying party only
if FSA determines that such credit is
directly related to the practice. An ap-
plicant who was fully reimbursed shall
be considered as not having contrib-
uted to the practice performance.

§701.25 Practices carried out with aid
from ineligible persons.

Any assistance provided by someone
other than the eligible participant, in-
cluding assistance from a State or Fed-
eral agency, shall be deducted from the
participant’s total costs incurred for
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the practice for the purpose of com-
puting ECP cost shares. If unusual con-
ditions exist, the Deputy Adminis-
trator may waive deduction of such
contributions upon a request from the
State committee and demonstration of
the need for such a waiver.

§701.26 Maximum cost-share percent-
age.

(a) In addition to other restrictions
that may be applied by FSA, an ECP
participant shall not receive more than
75 percent of the lesser of the partici-
pant’s total actual cost or of the total
allowable costs, as determined by this
part, to perform the practice.

(b) However, notwithstanding para-
graph (a) of this section, a qualified
limited resource producer that partici-
pates in the ECP may receive no more
than 90 percent of the participant’s ac-
tual cost to perform the practice or 90
percent of the total allowable costs for
the practice as determined under this
part.

(¢c) In addition to other limitations
that apply, in no case shall the ECP
payment exceed 50 percent of what the
Deputy Administrator has determined
is the agricultural value of the affected
land.

§701.27 Maximum ECP payments per
person.

A person, as defined in part 1400 of
this title, is limited to a maximum
cost-share of $200,000 per person, per
disaster.

§§701.28-701.30 [Reserved]

§701.31 Maintenance and proper use
of practices.

(a) Each participant receiving cost-
share assistance is responsible for the
required maintenance and proper use of
the practice. Some practices have an
established life span or minimum pe-
riod of time during which they are ex-
pected to function as a conservation
practice with proper maintenance.
Cost-share assistance shall not be au-
thorized for normal upkeep or mainte-
nance of any practice.

(b) If a practice is not properly main-
tained for the established life span, the
participant may be required to refund
all or part of cost-share assistance re-
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ceived. The Deputy Administrator will
determine what constitutes failure to
maintain a practice and the amount
that must be refunded.

§701.32 Failure to comply with pro-
gram provisions.

Costs may be shared for performance
actually rendered even though the min-
imum requirements otherwise estab-
lished for a practice have not been sat-
isfied if a reasonable effort was made
to satisfy the minimum requirements
and if the practice, as performed, will
adequately address the need for the
practice.

§701.33 Death, incompetency, or dis-
appearance.

In case of death, incompetency, or
disappearance of any participant, any
cost-share payment due shall be paid to
the successor, as determined in accord-
ance with part 707 of this chapter.

§701.34 Appeals.

Part 11 of this title and part 780 of
this chapter apply to determinations
made under this part.

§701.35 Compliance with regulatory
measures.

Participants who perform practices
shall be responsible for obtaining the
authorities, permits, rights, easements,
or other approvals necessary to the
performance and maintenance of the
practices according to applicable laws
and regulations. The ECP participant
shall be wholly responsible for any ac-
tions taken with respect to the project
and shall, in addition, be responsible
for returning and refunding any ECP
cost shares made, where the purpose of
the project cannot be accomplished be-
cause of the applicants’ lack of clear-
ances or other problems.

§701.36 Schemes and devices
claims avoidances.

(a) If FSA determines that a partici-
pant has taken any action designed to
defeat, or has the effect of defeating,
the purposes of this program, the par-
ticipant shall be required to refund all
or part of any of the program payments
otherwise due or paid that participant
or related person for that particular
disaster. These actions include, but are

and
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not limited to, failure to properly
maintain or deliberately destroying a
practice and providing false or mis-
leading information related to prac-
tices, costs, or arrangements between
entities or individuals that would have
an effect on ‘‘person’ determinations
made under this part.

(b) All or any part of cost-share as-
sistance that otherwise would be due
any participant may be withheld, or re-
quired to be refunded, if the partici-
pant has adopted, or participated in,
any scheme or device designed to evade
the maximum cost-share limitation
that applies to the ECP or to evade any
other requirement or provision of the
program or this part.

(c) If FSA determines that a partici-
pant has employed any scheme or de-
vice to deprive any other person of
cost-share assistance, or engaged in
any actions to receive payments under
this part that also were designed to
avoid claims of the United States or its
instrumentalities or agents against
that party, related parties, or third
parties, the participant shall refund all
or part of any of those program pay-
ments paid to that participant for the
project.

(d) For purposes of this section, a
scheme or device can include, but is
not limited to, instances of coercion,
fraud, or misrepresentation regarding
the claim for ECP assistance and the
facts and circumstances surrounding
such claim.

(e) A participant who has knowingly
supplied false information or filed a
false claim shall be ineligible for cost-
share assistance related to the disaster
for which the false information was
filed, or for any period of time FSA
deems appropriate. False information
or a false claim includes, but is not
limited to, a request for payment for a
practice not carried out, a false billing,
or a billing for practices that do not
meet required specifications.

§701.37 Loss of control of the property
during the practice life span.

In the event of voluntary or involun-
tary loss of control of the land by the
ECP cost-share recipient during the
practice life-span, if the person acquir-
ing control elects not to become a suc-
cessor to the ECP agreement and the
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practice is not maintained, each par-
ticipant who received cost-share assist-
ance for the practice may be jointly
and severally liable for refunding any
ECP cost-share assistance related to
that practice. The practice life span,
for purposes of this section, includes
any maintenance period that is essen-
tial to its success.

§§701.38-701.40 [Reserved]

§701.41 Cost-share assistance not sub-
ject to claims.

Any cost-share assistance or portion
thereof due any participant under this
part shall be allowed without regard to
questions of title under State law, and
without regard to any claim or lien
against any crop or property, or pro-
ceeds thereof, except liens and other
claims of the United States or its in-
strumentalities. The regulations gov-
erning offsets and withholdings at
parts 792 and 1403 of this title shall be
applicable to this program and the pro-
visions most favorable to a collection
of the debt shall control.

§701.42 Assignments.

Participants may assign ECP cost-
share assistance payments, in whole or
in part, according to part 1404 of this
title.

§701.43 Information
quirements.

collection re-

Information collection requirements
contained in this part have been ap-
proved by the Office of Management
and Budget under the provisions at 44
U.S.C. Chapter 35 and have been as-
signed OMB Number 0560-0082.

§701.44 Agricultural Conservation
Program (ACP) contracts.

Contracts for ACP that are, or were,
administered under this part or similar
contracts executed in connection with
the Interim Environmental Quality In-
centives Program, shall, unless the
Deputy Administrator determines oth-
erwise, be administered under, and be
subject to, the regulations for ACP
contracts and the ACP program that
were contained in the 7 CFR, parts 700
to 899, edition revised as of January 1,
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1998, and under the terms of the agree-
ments that were entered into with par-
ticipants.

§701.45 Forestry Incentives Program
(FIP) contracts.

The regulations governing the FIP as
of July 31, 2002, and contained in the 7
CFR, parts 700 to 899, edition revised as
of January 1, 2002, shall continue to
apply to FIP contracts in effect as of
that date, except as provided in accord
with a delegation of the administration
of that program and such delegation
and actions taken thereunder shall
apply to any other FIP matters as may
be at issue or in dispute.

§701.50 2005 hurricanes.

In addition benefits elsewhere al-
lowed by this part, claims related to
calendar year 2005 hurricane losses
may be allowed to the extent provided
for in §§701.50 through 701.57. Such
claims under those sections will be
limited to losses in counties that were
declared disaster counties by the Presi-
dent or the Secretary because of 2005
hurricanes and to losses to oyster
reefs. Claims under §§701.51 through
701.57 shall be subject to all normal
ECP limitations and provisions except
as explicitly provided in those sections.

[71 FR 30265, May 26, 2006]

§701.51 Definitions.

The following definitions apply to
§§701.52 through 701.57:

Above-ground irrigation facilities
means irrigation pipes, sprinklers,
pumps, emitters, and any other inte-
gral part of the above ground irrigation
system.

Barn means a structure used for the
housing of animals or farm equipment.

Commercial forest land means forest
land with trees intended to be har-
vested for commercial purposes that
has a productivity potential greater
than or equal to 20 cubic feet per year
of merchantable timber.

Date of loss means the date the hurri-
cane damage occurred in calendar year
2005.

Eligible county means any county
that was declared a disaster county by
the President or the Secretary because
of a calendar year 2005 hurricane, that
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otherwise meets the eligibility require-
ments of this part.

Forest management plan means a plan
of action and direction on forest lands
to achieve a set of results usually spec-
ified as goals or objectives consistent
with program policies prepared or ap-
proved by a natural resource profes-
sional, such as a State forestry agency
representative.

Poultry house means a building used
to house live poultry for the purpose of
commercial food production.

Private non-industrial forest land
means rural commercial forest lands
with existing tree cover, or which are
suitable for growing trees, that are
owned by a private non-industrial for-
est landowner as defined in this sec-
tion.

Private non-industrial forest landowner
means, for purposes of the ECP for for-
estry, an individual, group, associa-
tion, corporation, Indian tribe, or other
legal private entity owning non-indus-
trial private forest land or who re-
ceives concurrence from the landowner
for making the claim in lieu of the
owner, and for practice implementa-
tion and who holds a lease on the land
for a minimum of 10 years. Owners or
lessees principally engaged in the pri-
mary processing of raw wood products
are excluded from this definition. Own-
ers of land leased to lessees who would
be excluded under the previous sen-
tence are also excluded.

Shade house means a metal or wood
structure covered by a material used
for shade purposes.

[71 FR 30265, May 26, 2006]

§701.52 Availability of funding.

Payments under §§701.53 through
701.57 are subject to the availability of
funds under Public Law 109-149.

[71 FR 30265, May 26, 2006]

§701.53 Debris removal and water for
livestock.

Subject to the other eligibility provi-
sions of this part, an ECP participant
addressing damage in an eligible coun-
ty from hurricanes during calendar
year 2005 may be allowed up to 90 per-
cent of the participant’s actual cost or
of the total allowable cost for cleaning
up structures such as barns, shade
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houses and above-ground irrigation fa-
cilities, for removing poultry house de-
bris, including carcasses, and for pro-
viding water for livestock.

[71 FR 30265, May 26, 2006]

§701.54 Oysters.

(a) Notwithstanding §701.5(b), but
otherwise subject to the other eligi-
bility provisions of this part except as
provided explicitly in this section, as-
sistance may be made available under
this section for the eligible cost of re-
furbishing public or private oyster
reefs damaged in calendar year 2005 by
a 2005 hurricane. Oyster bed refur-
bishing consists of removing mud from
public and private oyster beds, staking
out the leased areas, reestablishing the
oyster beds using crushed limestone,
recycled oyster shells, or other avail-
able and suitable approved cultch ma-
terials, reseeding the oyster beds, and
related actions approved by FSA.

(b) Notwithstanding §701.26, an ECP
participant shall not receive more than
90 percent of the participant’s actual
cost or of the total allowable cost de-
scribed in paragraph (a) of this section.

(¢c) The provisions of §701.26(c) lim-
iting ECP payments to 50 percent of
the agricultural value of the land do
not apply to oyster bed rehabilitation
and refurbishing.

[71 FR 30265, May 26, 2006]

§701.55 Nursery.

(a) Subject to the other eligibility
provisions of this part except as pro-
vided explicitly in this section, assist-
ance may be made available in an eligi-
ble county under this section for the
cost of removing nursery debris such as
nursery structures, shade houses, and
above ground irrigation facilities,
where such debris was created in cal-
endar year 2005 by a 2005 hurricane.

(b) Notwithstanding §701.26, an other-
wise eligible ECP participant may be
allowed up to 90 percent of the partici-
pant’s actual cost or of the total allow-
able cost for losses described in para-
graph (a) of this section.

[71 FR 30265, May 26, 2006]

§701.56 Poultry.

(a) Subject to the other eligibility
provisions of this part except as pro-
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vided explicitly in this section, assist-
ance may be allowed under this section
for uninsured losses in calendar year
2005 to a poultry house in an eligible
county due to a 2005 hurricane.

(b) Claimants under this section may
be allowed an amount up to the lesser
of:

(1) The lesser of 50 percent of the par-
ticipant’s actual or the total allowable
cost of the reconstruction or repair of
a poultry house, or

(2) $50,000 per poultry house.

(c) The total amount of assistance
provided under this section and any in-
demnities for losses to a poultry house
paid to a poultry grower, may not ex-
ceed 90 percent of the total costs asso-
ciated with the reconstruction or re-
pair of a poultry house.

(d) Poultry growers must provide in-
formation on insurance payments on
their poultry houses. Copies of con-
tracts between growers and poultry in-
tegrators may be required.

(e) Assistance under this section is
limited to amounts necessary for re-
construction and/or repair of a poultry
house to the same size as before the
hurricane.

(f) Assistance is limited to poultry
houses used to house poultry for com-
mercial enterprises. A commercial
poultry enterprise is one with a dedi-
cated structure for poultry and a num-
ber of poultry that exceeds actual non-
commercial uses of poultry and their
products at all times, and from which
poultry or related products are actu-
ally, and routinely, sold in commercial
quantities for food, fiber, or eggs. Un-
less otherwise approved by FSA, a com-
mercial quantity is a quantity per
week that would normally exceed $100
in sales.

(g) Poultry houses with respect to
which claims are made under this sec-
tion must be reconstructed or repaired
to meet current building standards.

[71 FR 30265, May 26, 2006]

§701.57
land.

(a) Subject to the other eligibility
provisions of this part except as pro-
vided explicitly in this section, assist-
ance made available under this section
with respect to private, non-industrial
forest land in an eligible county for

Private non-industrial forest
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costs related to reforestations, reha-
bilitation, and related measures under-
taken because of losses in calendar
year 2005 caused by a 2005 hurricane. To
be eligible, a non-industrial private
forest landowner must have suffered a
loss of, or damage to, at least 35 per-
cent of forest acres on commercial for-
est land of the forest landowner in a
designated disaster county due to a
2005 hurricane or related condition.
The 35 percent loss shall be determined
based on the value of the land before
and after the hurricane event.

(b) During the b5-year period begin-
ning on the date of the loss, the eligi-
ble private non-industrial forest land-
owner must:

(1) Reforest the eligible damaged for-
est acres in accordance with a forest
management plan approved by FSA
that is appropriate for the forest type
where the forest management plan is
developed by a person with appropriate
forestry credentials, as determined by
the Deputy Administrator;

(2) Use the best management prac-
tices included in the forest manage-
ment plan; and

(3) Exercise good stewardship on the
forest land of the landowner while
maintaining the land in a forested
state.

(c) Notwithstanding §701.26, an ECP
participant shall not receive under this
section more than 75 percent of the
participant’s actual cost or of the total
allowable cost of reforestation, reha-
bilitation, and related measures.

(d) Payments under this section shall
not exceed a maximum of $150 per acre
for any acre.

(e) Requests will be prioritized based
upon planting tree species best suited
to the site as stated in the forest man-
agement plan.

[71 FR 30265, May 26, 2006]

PART 707—PAYMENTS DUE PER-
SONS WHO HAVE DIED, DIS-
APPEARED, OR HAVE BEEN DE-
CLARED INCOMPETENT

Sec.
707.1
707.2
707.3
707.4
707.5

Applicability.
Definitions.
Death.
Disappearance.
Incompetency.
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707.6 Death, disappearance, or incom-
petency of one eligible to apply for pay-
ment pursuant to the regulations in this
part.

707.7 Form of application.

AUTHORITY: 54 Stat. 728, as amended, sec.
121, 70 Stat. 197, sec. 375, 52 Stat. 66, as
amended, sec. 124(i), 75 Stat. 300, sec. 307(h),
76 Stat. 617, sec. 318, 76 Stat. 622, sec. 324(2),
76 Stat. 630, sec. 704, 68 Stat. 911, secs. 4, 8(b),
49 Stat. 164, 1149, as amended, sec. 101(4), 76
Stat. 606, sec. 3, 77 Stat. 45, sec. 4, 62 Stat.
1070; 5 U.S.C. 301, 7 U.S.C. 1334 note, 1339,
1375, 1379j, 1385, 1783, 1809; 16 U.S.C. 590d,
590h(b), 590(e), 590p(h), 156 U.S.C. 714b(d)(G) (k).

SOURCE: 30 FR 6246, May 5, 1965, unless oth-
erwise noted.

§707.1 Applicability.

This part applies to all programs in
title 7 of the Code of Federal Regula-
tions which are administered by the
Farm Service Agency under which pay-
ments are made to eligible program
participants. This part also applies to
all other programs to which this part is
applicable by the individual program
regulations.

§707.2 Definitions.

“Person’” when relating to one who
dies, disappears, or becomes incom-
petent, prior to receiving payment,
means a person who has earned a pay-
ment in whole or in part pursuant to
any of the programs to which this part
is applicable. ‘‘Children’’ shall include
legally adopted children who shall be
entitled to share in any payment in the
same manner and to the same extent as
legitimate children of natural parents.
“Brother” or ‘‘sister’’, when relating to
one who, pursuant to the regulations in
this part, is eligible to apply for the
payment which is due a person who
dies, disappears, or becomes incom-
petent prior to the receipt of such pay-
ment, shall include brothers and sisters
of the half blood who shall be consid-
ered the same as brothers and sisters of
the whole blood. “‘Payment’” means a
payment by draft, check or certificate
pursuant to any of the Programs to
which this part is applicable. Payments
shall not be considered received for the
purposes of this part until such draft,
check or certificate has been nego-
tiated or used.
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§707.3 Death.

(a) Where any person who is other-
wise eligible to receive a payment dies
before the payment is received, pay-
ment may be made upon proper appli-
cation therefor, without regard to
claims of creditors other than the
United States, in accordance with the
following order of precedence:

(1) To the administrator or executor
of the deceased person’s estate.

(2) To the surviving spouse, if there is
no administrator or executor and none
is expected to be appointed, or if an ad-
ministrator or executor was appointed
but the administration of the estate is
closed (i) prior to application by the
administrator or executor for such pay-
ment or (ii) prior to the time when a
check, draft, or certificate issued for
such payment to the administrator or
executor is negotiated or used.

(3) If there is no surviving spouse, to
the sons and daughters in equal shares.
Children of a deceased son or daughter
of a deceased person shall be entitled
to their parent’s share of the payment,
share and share alike. If there are no
surviving direct descendants of a de-
ceased son or daughter of such de-
ceased person, the share of the pay-
ment which otherwise would have been
made to such son or daughter shall be
divided equally among the surviving
sons and daughters of such deceased
person and the estates of any deceased
sons or daughters where there are sur-
viving direct descendants.

(4) If there is no surviving spouse and
no direct descendant, payment shall be
made to the father and mother of the
deceased person in equal shares, or the
whole thereof to the surviving father
or mother.

(5) If there is no surviving spouse, no
direct descendant, and no surviving
parent, payment shall be made to the
brothers and sisters of the deceased
person in equal shares. Children of a
deceased brother or sister shall be enti-
tled to their parent’s share of the pay-
ment, share and share alike. If there
are no surviving direct descendants of
the deceased brother or sister of such
deceased person, the share of the pay-
ment which otherwise would have been
made to such brother or sister shall be
divided equally among the surviving
brothers and sisters of such deceased
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person and the estates of any deceased
brothers or sisters where there are sur-
viving direct descendants.

(6) If there is no surviving spouse, di-
rect descendant, parent, or brothers or
sisters or their descendants, the pay-
ment shall be made to the heirs-at-law
in accordance with the law of the State
of domicile of the deceased person.

(b) If any person who is entitled to
payment under the above order of prec-
edence is a minor, payment of his share
shall be made to his legal guardian, but
if no legal guardian has been appointed
payment shall be made to his natural
guardian or custodian for his benefit,
unless the minor’s share of the pay-
ment exceeds $1,000, in which event
payment shall be made only to his
legal guardian.

(c) Any payment which the deceased
person could have received may be
made jointly to the persons found to be
entitled to such payment or shares
thereof under this section or, pursuant
to instructions issued by the Farm
Service Agency, a separate payment
may be issued to each person entitled
to share in such payment.

§707.4 Disappearance.

(a) In case any person otherwise eli-
gible to receive payment disappears be-
fore receiving the payment, such pay-
ment may be made upon proper appli-
cation therefor, without regard to
claims of creditors other than the
United States, to one of the following
in the order mentioned:

(1) The conservator or liquidator of
his estate, if one be duly appointed.

(2) The spouse.

(3) An adult son or daughter or
grandchild for the benefit of his estate.

(4) The mother or father for the ben-
efit of his estate.

(5) An adult brother or sister for the
benefit of his estate.

(6) Such person as may be authorized
under State law to receive payment for
the benefit of his estate.

(b) A person shall be deemed to have
disappeared if (1) he has been missing
for a period of more than 3 months, (2)
a diligent search has failed to reveal
his whereabouts, and (3) such person
has not communicated during such pe-
riod with other persons who would be
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expected to have heard from him. Evi-
dence of such disappearance must be
presented to the county committee in
the form of a statement executed by
the person making the application for
payment, setting forth the above facts,
and must be substantiated by a state-
ment from a disinterested person who
was well acquainted with the person
who has disappeared.

§707.5 Incompetency.

(a) Where any person who is other-
wise eligible to receive a payment is
adjudged incompetent by a court of
competent jurisdiction before the pay-
ment is received, payment may be
made, upon proper application there-
for, without regard to claims of credi-
tors other than the United States, to
the guardian or committee legally ap-
pointed for such incompetent person.
In case no guardian or committee has
been appointed, payment, if not more
than $1,000, may be made without re-
gard to claims of creditors other than
the United States, to one of the fol-
lowing in the order mentioned for the
benefit of the incompetent person:

(1) The spouse.

(2) An adult son, daughter, or grand-
child.

(3) The mother or father.

(4) An adult brother or sister.

(5) Such person as may be authorized
under State law to receive payment for
him (see standard procedure prescribed
for the respective region).

(b) In case payment is more than
$1,000, payment may be made only to
such person as may be authorized
under State law to receive payment for
the incompetent.

§707.6 Death, disappearance, or in-
competency of one eligible to apply
for payment pursuant to the regula-
tions in this part.

In case any person entitled to apply
for a payment pursuant to the provi-
sions of §707.3, §707.4, §707.5, or this
section, dies, disappears, or is adjudged
incompetent, as the case may be, after
he has applied for such payment but
before the payment is received, pay-
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ment may be made upon proper appli-
cation therefor, without regard to
claims of creditors other than the
United States, to the person next enti-
tled thereto in accordance with the
order of precedence set forth in §707.3,
§707.4, or §707.5, as the case may be.

§707.7 Form of application.

Persons desiring to claim payment in
accordance with this part 707 may do
so on Form FSA-325, ‘“‘Application for
Payment of Amounts Due Persons Who
Have Died, Disappeared, or Have Been
Declared Incompetent’. If the person
who died, disappeared, or was declared
incompetent did not apply for payment
by filing the applicable program appli-
cation for payment form, such program
application for payment must also be
filed in accordance with applicable reg-
ulations. If the payment is made under
the Naval Stores Conservation Pro-
gram, Part II of the Form FSA-325
shall be executed by the local District
Supervisor of the U.S. Forest Service.
In connection with applications for
payment under all other programs
itemized in §707.1, Form FSA-325, and
program applications for payments
where required, shall be filed with the
FSA county office where the person
who earned the payment would have
been required to file his application.

PART 708—RECORD RETENTION
REQUIREMENTS—ALL PROGRAMS

AUTHORITY: Sec. 4, 49 Stat. 164, secs. 7-17, 49
Stat. 1148, as amended; 16 U.S.C. 590d, 590g—
590q.

§708.1 Record retention period.

For the purposes of the programs in
this chapter, no receipt, invoice, or
other record required to be retained by
any agricultural producer as evidence
tending to show performance of a prac-
tice under any such program needs to
be retained by such producer more
than two years following the close of
the program year of the program.

[256 FR 105, Jan. 7, 1960. Redesignated at 26 FR
5788, June 29, 1961]
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§714.35 Basis, purpose, and applica-
bility.

(a) Basis and purpose. The regulations
set forth in this part are issued pursu-
ant to the Agricultural Adjustment
Act of 1938, as amended, for the purpose
of prescribing the provisions governing
refunds of marketing quota penalties
erroneously, illegally, or wrongfully
collected with respect to all commod-
ities subject to marketing quotas
under the Act.

(b) Applicability. This part shall apply
to claims submitted for refunds of mar-
keting quota penalties erroneously, il-
legally, or wrongfully collected on all
commodities subject to marketing
quotas under the Act. It shall not apply
to the refund of penalties which are de-
posited in a special deposit account
pursuant to sections 314(b), 346(b),
366(b), or 359 of the Agricultural Ad-
justment Act of 1938, as amended, or
paragraph (3) of Pub. L. 74, 77th Con-
gress, available for the refund of pen-
alties initially collected which are sub-
sequently adjusted downward by action
of the county committee, review com-
mittee, or appropriate court, until such
penalties have been deposited in the
general fund of the Treasury of the

United States after determination that
no downward adjustment in the
amount of penalty is warranted. All
prior regulations dealing with refunds
of penalties which were contained in
this part are superseded upon the effec-
tive date of the regulations in this
part.

§714.36 Definitions.

(a) General terms. In determining the
meaning of the provisions of this part,
unless the context indicates otherwise,
words imparting the singular include
and apply to several persons or things,
words imparting the plural include the
singular, words imparting the mas-
culine gender include the feminine as
well, and words used in the present
tense include the future as well as the
present. The definitions in part 719 of
this chapter shall apply to this part.
The provisions of part 720 of this chap-
ter concerning the expiration of time
limitations shall apply to this part.

(b) Other terms applicable to this part.
The following terms shall have the fol-
lowing meanings:

(1) ““Act” means the Agricultural Ad-
justment Act of 1938, and any amend-
ments or supplements thereto.

(2) ““Claim” means a written request
for refund of penalty.

(3) ‘““Claimant” means a person who
makes a claim for refund of penalty as
provided in this part.

(4) ““‘County Office’” means the office
of the Agricultural Stabilization and
Conservation County Committee.

(5) ““Penalty’” means an amount of
money collected, including setoff, from
or on account of any person with re-
spect to any commodity to which this
part is applicable, which has been cov-
ered into the general fund of the Treas-
ury of the United States, as provided in
section 372(b) of the Act.

(6) ‘““‘State office’” means the office of
the Agricultural Stabilization and Con-
servation State Committee.

§714.37 Instructions and forms.

The Deputy Administrator shall
cause to be prepared and issued such
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instructions and forms as are necessary
for carrying out the regulations in the
part.

§714.38 Who may claim refund.

Claim for refund may be made by:

(a) Any person who was entitled to
share in the price or consideration re-
ceived by the producer with respect to
the marketing of a commodity from
which a deduction was made for the
penalty and bore the burden of such de-
duction in whole or in part.

(b) Any person who was entitled to
share in the commodity or the proceeds
thereof, paid the penalty thereon in
whole or in part and has not been reim-
bursed therefor.

(c) Any person who was entitled to
share in the commodity or the proceeds
thereof and bore the burden of the pen-
alty because he has reimbursed the per-
son who paid such penalty.

(d) Any person who, as buyer, paid
the penalty in whole or in part in con-
nection with the purchase of a com-
modity, was not required to collect or
pay such penalty, did not deduct the
amount of such penalty from the price
paid the producer, and has not been re-
imbursed therefor.

(e) Any person who paid the penalty
in whole or in part as a surety on a
bond given to secure the payment of
penalties and has not been reimbursed
therefor.

(f) Any person who paid the whole or
any part of the sum paid as a penalty
with respect to a commodity included
in a transaction which in fact was not
a marketing of such commodity and
has not been reimbursed therefor.

§714.39 Manner of filing.

Claim for refund shall be filed in the
county office on a form prescribed by
the Deputy Administrator. If more
than one person is entitled to file a
claim, a joint claim may be filed by all
such persons. If a separate claim is
filed by a person who is a party to a
joint claim, such separate claim shall
not be approved until the interest of
each person involved in the joint claim
has been determined.

§714.40 Time of filing.

Claim shall be filed within 2 years
after the date payment was made to
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the Secretary. The date payment was
made shall be deemed to be the date
such payment was deposited in the gen-
eral fund of the Treasury as shown on
the certificate of deposit on which such
payment was scheduled.

§714.41 Statement of claim.

The claim shall show fully the facts
constituting the basis of the claim; the
name and address of and the amount
claimed by every person who bore or
bears any part or all of the burden of
such penalty; and the reasons why such
penalty is claimed to have been erro-
neously, illegally, or wrongfully col-
lected. It shall be the responsibility of
the county committee to determine
that any person who executes a claim
as agent or fiduciary is properly au-
thorized to act in such capacity. There
should be attached to the claim all per-
tinent documents with respect to the
claim or duly authenticated copies
thereof.

§714.42 Designation of trustee.

Where there is more than one claim-
ant and all the claimants desire to ap-
point a trustee to receive and disburse
any payment to be made to them with
respect to the claim, they shall be per-
mitted to appoint a trustee. The person
designated as trustee shall execute the
declaration of trust.

§714.43 Recommendation by county
committee.

Immediately upon receipt of a claim,
the date of receipt shall be recorded on
the face thereof. The county com-
mittee shall determine, on the basis of
all available information, if the data
and representations on the claim are
correct. The county committee shall
recommend approval or disapproval of
the claim, and attach a statement to
the claim, signed by a member of the
committee, giving the reasons for their
action. After the recommendation of
approval or disapproval is made by the
county committee, the claim shall be
promptly sent to the State committee.
§714.44 Recommendation by
committee.

A representative of the State com-

mittee shall review each claim referred
by the county committee. If a claim is

State
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sent initially to the State committee,
it shall be referred to the appropriate
county committee for recommendation
as provided in §714.43 prior to action
being taken by the State committee.
Any necessary investigation shall be
made. The State committee shall rec-
ommend approval or disapproval of the
claim, attaching a statement giving
the reasons for their action, which
shall be signed by a representative of
the State committee. After recom-
mending approval or disapproval, the
claim shall be promptly sent to the
Deputy Administrator.

§714.45 Approval by Deputy Adminis-
trator.

The Deputy Administrator shall re-
view each claim forwarded to him by
the State committee to determine
whether, (a) the penalty was erro-
neously, illegally, or wrongfully col-
lected, (b) the claimant bore the bur-
den of the payment of the penalty, (c)
the claim was timely filed, and (d)
under the applicable law and regula-
tions the claimant is entitled to a re-
fund. If a claim is filed initially with
the Deputy Administrator, he shall ob-
tain the recommendations of the coun-
ty committee and the State committee
if he deems such action necessary in
arriving at a proper determination of
the claim. The claimant shall be ad-
vised in writing of the action taken by
the Deputy Administrator. If dis-
approved, the claimant shall be noti-
fied with an explanation of the reasons
for such disapproval.

§714.46 Certification for payment.

An officer or employee of the Depart-
ment of Agriculture authorized to cer-
tify public vouchers for payment shall,
for and on behalf of the Secretary of
Agriculture, certify to the Secretary of
the Treasury of the United States for
payment all claims for refund which
have been approved.

PART 718—PROVISIONS APPLICA-
BLE TO MULTIPLE PROGRAMS

Subpart A—General Provisions

Sec.
718.1
718.2
718.3

Applicability.
Definitions.
State committee responsibilities.
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SOURCE: 61 FR 37552, July 18, 1996, unless
otherwise noted.

Subpart A—General Provisions

SOURCE: 68 FR 16172, Apr. 3, 2003, unless
otherwise noted.

§718.1 Applicability.

(a) This part:

(1) Is applicable to all programs set
forth in chapters VII and XIV of this
title which are administered by the
Farm Service Agency (FSA), except
that only §§718.6 and 718.11 are applica-
ble to parts 761 through 774 of this
chapter;

(2) Governs how FSA monitors mar-
keting quotas, allotments, base acres
and acreage reports. The regulations
affected are those that establish proce-
dures for measuring allotments and
program eligible acreage, and deter-
mining program compliance.

(b) For all programs, except for those
administered under parts 761 through
774 of this chapter:

(1) The provisions of this part will be
administered under the general super-
vision of the Administrator, FSA, and
carried out in the field by State and
county FSA committees (State and
county committees);

(2) State and county committees, and
representatives and employees thereof,
do not have authority to modify or
waive any regulations in this part;

(3) No provisions or delegation herein
to a State or county committee will
preclude the Administrator, FSA, or a
designee, from determining any ques-
tion arising under the program or from
reversing or modifying any determina-
tion made by a State or county com-
mittee;

(4) The Deputy Administrator, FSA,
may authorize State and county com-
mittees to waive or modify deadlines
and other requirements in cases where
lateness or failure to meet such other
requirements does not adversely affect
the operation of the program.

(c) The programs under parts 761
through 774 will be administered ac-
cording to the part, or parts, applicable
to the specific program.

[72 FR 63284, Nov. 8, 2007]
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§718.2 Definitions.

Except as provided in individual
parts of chapters VII and XIV of this
title, the following terms shall be as
defined herein:

Administrative variance (AV) means
the amount by which the determined
acreage of tobacco may exceed the ef-
fective allotment and be considered in
compliance with program regulations.

Allotment means an acreage for a
commodity allocated to a farm in ac-
cordance with the Agricultural Adjust-
ment Act of 1938, as amended.

Allotment crop means any tobacco
crop for which acreage allotments are
established pursuant to part 723 of this
chapter.

Barley means barley that follows the
standard planting and harvesting prac-
tice of barley for the area in which the
barley is grown.

Base acres means the quantity of
acres established according to part 1413
of this title.

CCC means the Commodity Credit
Corporation.

Combination means consolidation of
two or more farms or parts of farms,
having the same operator, into one
farm.

Common ownership unit means a dis-
tinguishable parcel of land consisting
of one or more tracts of land with the
same owners, as determined by FSA.

Constitution means the make-up of
the farm before any change is made be-
cause of change in ownership or oper-
ation.

Controlled substances means the term
set forth in 21 CFR part 1308.

Corn means field corn or sterile high-
sugar corn that follows the standard
planting and harvesting practices for
corn for the area in which the corn is
grown. Popcorn, corn nuts, blue corn,
sweet corn, and corn varieties grown
for decoration uses are not corn.

County means the county or parish of
a state. For Alaska, Puerto Rico and
the Virgin Islands, a county shall be an
area designated by the State com-
mittee with the concurrence of the
Deputy Administrator.

County committee means the FSA
county committee.

Crop reporting date means the latest
date the Administrator, FSA will allow
the farm operator, owner, or their
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agent to submit a crop acreage report
in order for the report to be considered
timely.

Cropland. (a) Means land which the
county committee determines meets
any of the following conditions:

(1) Is currently being tilled for the
production of a crop for harvest. Land
which is seeded by drilling, broadcast
or other no-till planting practices shall
be considered tilled for cropland defini-
tion purposes;

(2) Is not currently tilled, but it can
be established that such land has been
tilled in a prior year and is suitable for
crop production;

(3) Is currently devoted to a one-row
or two-row shelter belt planting, or-
chard, or vineyard;

(4) Is in terraces that, were cropped
in the past, even though they are no
longer capable of being cropped;

(5) Is in sod waterways or filter strips
planted to a perennial cover;

(6) Is preserved as cropland in accord-
ance with part 1410 of this title; or

(7) Is land that has newly been bro-
ken out for purposes of being planted
to a crop that the producer intends to,
and is capable of, carrying through to
harvest, using tillage and cultural
practices that are consistent with nor-
mal practices in the area; provided fur-
ther that, in the event that such prac-
tices are not utilized other than for
reasons beyond the producer’s control,
the cropland determination shall be
void retroactive to the time at which
the land was broken out.

(b) Land classified as cropland shall
be removed from such classification
upon a determination by the county
committee that the land is:

(1) No longer used for agricultural
production;

(2) No longer suitable for production
of crops;

(3) Subject to a restrictive easement
or contract that prohibits its use for
the production of crops unless other-
wise authorized by the regulation of
this chapter;

(4) No longer preserved as cropland in
accordance with the provisions of part
1410 of this title and does not meet the
conditions in paragraphs (a)(1) through
(a)(6) of this definition; or

(5) Converted to ponds, tanks or trees
other than those trees planted in com-
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pliance with a Conservation Reserve
Program contract executed pursuant to
part 1410 of this title, or trees that are
used in one-or two-row shelterbelt
plantings, or are part of an orchard or
vineyard.

Current year means the year for
which allotments, quotas, acreages,
and bases, or other program determina-
tions are established for that program.
For controlled substance violations,
the current year is the year of the ac-
tual conviction.

Deputy Administrator means Deputy
Administrator for Farm Programs,
Farm Service Agency, U.S. Department
of Agriculture or their designee.

Determination means a decision issued
by a State, county or area FSA com-
mittee or its employees that affects a
participant’s status in a program ad-
ministered by FSA.

Determined acreage means that acre-
age established by a representative of
the Farm Service Agency by use of offi-
cial acreage, digitizing or
planimetering areas on the photograph
or other photographic image, or com-
putations from scaled dimensions or
ground measurements.

Direct and counter-cyclical program
(DCP) cropland means land that cur-
rently meets the definition of cropland,
land that was devoted to cropland at
the time it was enrolled in a produc-
tion flexibility contract in accordance
with part 1413 of this title and con-
tinues to be used for agricultural pur-
poses, or land that met the definition
of cropland on or after April, 4, 1996,
and continues to be used for agricul-
tural purposes and not for non-
agricultural commercial or industrial
use.

Division means the division of a farm
into two or more farms or parts of
farms.

Entity means a corporation, joint
stock company, association limited
partnership, irrevocable trust, estate,
charitable organization, or other simi-
lar organization including any such or-
ganization participating in the farming
operation as a partner in a general
partnership, a participant in a joint
venture, a grantor of a revocable trust,
or as a participant in a similar organi-
zation.
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Extra Long Staple (ELS) Cotton means
cotton that follows the standard plant-
ing and harvesting practices of the
area in which the cotton is grown, and
meets all of the following conditions:

(1) American-Pima, Sea Island,
Sealand, all other varieties of the
Barbandense species of cotton and any
hybrid thereof, and any other variety
of cotton in which 1 or more of these
varieties is predominant; and,

(2) The acreage is grown in a county
designated as an ELS county by the
Secretary; and,

(3) The production from the acreage
is ginned on a roller-type gin.

Family member means an individual to
whom a person is related as spouse, lin-
eal ancestor, lineal descendant, or sib-
ling, including:

(1) Great grandparent;

(2) Grandparent;

(3) Parent;

(4) Child, including a legally adopted
child;

(5) Grandchild

(6) Great grandchildren;

(7) Sibling of the family member in
the farming operation; and

(8) Spouse of a person listed in para-
graphs (1) through (7) of this definition.

Farm means a tract, or tracts, of land
that are considered to be a separate op-
eration under the terms of this part
provided further that where multiple
tracts are to be treated as one farm,
the tracts must have the same operator
and must also have the same owner ex-
cept that tracts of land having dif-
ferent owners may be combined if all
owners agree to the treatment of the
multiple tracts as one farm for these
purposes.

Farm inspection means an inspection
by an authorized FSA representative
using aerial or ground compliance to
determine the extent of producer ad-
herence to program requirements.

Farm number means a number as-
signed to a farm by the county com-
mittee for the purpose of identifica-
tion.

Farmland means the sum of the DCP
cropland, forest, acreage planted to an
eligible crop acreage as specified in
1437.3 of this title and other land on the
farm.

Field means a part of a farm which is
separated from the balance of the farm
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by permanent boundaries such as
fences, permanent waterways, wood-
lands, and croplines in cases where
farming practices make it probable
that such cropline is not subject to
change, or other similar features.

GIS means Geographic Information
System or a system that stores, ana-
lyzes, and manipulates spatial or geo-
graphically referenced data. GIS com-
putes distances and acres using stored
data and calculations.

GPS means Global Positioning Sys-
tem or a positioning system using sat-
ellites that continuously transmit
coded information. The information
transmitted from the satellites is in-
terpreted by GPS receivers to precisely
identify locations on earth by meas-
uring distance from the satellites.

Grain sorghum means grain sorghum
of a feed grain or dual purpose variety
(including any cross that, at all stages
of growth, having characteristics of a
feed grain or dual purpose variety) that
follows the standard planting and har-
vesting practice for grain sorghum for
the area in which the grain sorghum
was planted. Sweet sorghum is not con-
sidered a grain sorghum.

Ground measurement means the dis-
tance between 2 points on the ground,
obtained by actual use of a chain tape,
GPS with a minimum accuracy level as
determined by the Deputy Adminis-
trator, or other measuring device.

Joint operation means a general part-
nership, joint venture, or other similar
business organization.

Landlord means one who rents or
leases farmland to another.

Measurement service means a measure-
ment of acreage or farm-stored com-
modities performed by a representative
of FSA and paid for by the producer re-
questing the measurement.

Measurement service after planting
means determining a crop or des-
ignated acreage after planting but be-
fore the farm operator files a report of
acreage for the crop.

Measurement service guarantee means
a guarantee provided when a producer
requests and pays for an authorized
FSA representative to measure acreage
for FSA and CCC program participa-
tion unless the producer takes action
to adjust the measured acreage. If the
producer has taken no such action, and
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the measured acreage is later discov-
ered to be incorrect, the acreage deter-
mined pursuant to the measurement
service will be used for program pur-
poses for that program year.

Minor child means an individual who
is under 18 years of age. State court
proceedings conferring majority on an
individual under 18 years of age will
not change such an individual’s status
as a minor.

Nonagricultural commercial or indus-
trial use means land that is no longer
suitable for producing annual or peren-
nial crops, including conserving uses,
or forestry products.

Normal planting period means that pe-
riod during which the crop is normally
planted in the county, or area within
the county, with the expectation of
producing a normal crop.

Normal row width means the normal
distance between rows of the crop in
the field, but not less than 30 inches for
all crops.

Oats means oats that follows the
standard planting and harvesting prac-
tice of oats for the area in which the
oats are grown.

Operator means an individual, entity,
or joint operation who is determined
by the FSA county committee to be in
control of the farming operations on
the farm.

Owner means one who has legal own-
ership of farmland, including:

(1) Any agency of the Federal Gov-
ernment, however, such agency shall
not be eligible to receive any payment
pursuant to such contract;

(2) One who is buying farmland under
a contract for deed;

(3) One who has a life-estate in the
property; or

(4) For purposes of enrolling a farm
in a program authorized by chapters
VII and XIV of this title:

(i) One who has purchased a farm in
a foreclosure proceeding; and

(A) The redemption period has not
passed; and

(B) The original owner has not re-
deemed the property.

(ii) One who meets the provisions of
paragraph (d)(1)(i) of this definition
shall be entitled to receive benefits in
accordance with an agency program
only to the extent the owner complies
with all program requirements.
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(5) One who is an heir to property but
cannot provide legal documentation to
confirm ownership of the property, if
such heir certifies to the ownership of
the property and the certification is
considered acceptable, as determined
by the Deputy Administrator. Upon a
false or inaccurate certification the
Deputy Administrator may impose 1li-
ability on the certifying party for addi-
tional cost that results—however such
a certification may be taken by the
Deputy Administrator as a bar to other
claims where there has been a failure
of other persons claiming an interest in
the property to act promptly to protect
or declare their interest or where the
current public records do not accu-
rately set out the current ownership of
the farm.

Partial reconstitution means a recon-
stitution that is made effective in the
current year for some crops, but is not
made effective in the current year for
other crops. This results in the same
farm having two or more farm numbers
in one crop year.

Participant means one who partici-
pates in, or receives payments or bene-
fits in accordance with any of the pro-
grams administered by FSA.

Pasture means land that is used to, or
has the potential to, produce food for
grazing animals.

Person means an individual, or an in-
dividual participating as a member of a
joint operation or similar operation, a
corporation, joint stock company, as-
sociation, limited stock company, lim-
ited partnership, irrevocable trust, rev-
ocable trust together with the grantor
of the trust, estate, or charitable orga-
nization including any entity partici-
pating in the farming operation as a
partner in a general partnership, a par-
ticipant in a joint venture, a grantor of
a revocable trust, or a participant in a
similar entity, or a State, political
subdivision or agency thereof. To be
considered a separate person for the
purpose of this part, the individual or
other legal entity must:

(1) Have a separate and distinct in-
terest in the land or the crop involved;

(2) Exercise separate responsibility
for such interest; and

(3) Be responsible for the cost of
farming related to such interest from a
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fund or account separate from that of
any other individual or entity.

Producer means an owner, operator,
landlord, tenant, or sharecropper, who
shares in the risk of producing a crop
and who is entitled to share in the crop
available for marketing from the farm,
or would have shared had the crop been
produced. A producer includes a grower
of hybrid seed.

Quota means the pounds allocated to
a farm for a commodity in accordance
with the Agricultural Adjustment Act
of 1938, as amended.

Random inspection means an examina-
tion of a farm by an authorized rep-
resentative of FSA selected as a part of
an impartial sample to determine the
adherence to program requirements.

Reconstitution means a change in the
land constituting a farm as a result of
combination or division.

Reported acreage means the acreage
reported by the farm operator, farm
owner, farm producer, or their agent on
a Form prescribed by the FSA.

Required inspection means an exam-
ination by an authorized representa-
tive of FSA of a farm specifically se-
lected by application of prescribed
rules to determine adherence to pro-
gram requirements or to verify the
farm operator’s, farm owner’s, farm
producer, or agent’s report.

Rice means rice that follows the
standard planting and harvesting prac-
tices of the area excluding sweet, gluti-
nous, or candy rice such as Mochi
Gomi.

Secretary means the Secretary of Ag-
riculture of the United States, or a des-
ignee.

Sharecropper means one who performs
work in connection with the produc-
tion of a crop under the supervision of
the operator and who receives a share
of such crop for its labor.

Skip-row or strip-crop planting means a
cultural practice in which strips or
rows of the crop are alternated with
strips of idle land or another crop.

Staking and referencing means deter-
mining an acreage before planting by:

(1) Measuring or computing a delin-
eated area from ground measurements
and documenting the area measured;
and, (2) Staking and referencing the
area on the ground.
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Standard deduction means an acreage
that is excluded from the gross acreage
in a field because such acreage is con-
sidered as being used for farm equip-
ment turn-areas. Such acreage is estab-
lished by application of a prescribed
percentage of the area planted to the
crop in lieu of measuring the turn area.

State means each of the 50 States, the
District of Columbia, the Common-
wealth of Puerto Rico, Guam, the Vir-
gin Islands of the United States, Amer-
ican Samoa, the Commonwealth of the
Northern Mariana Islands, or the Trust
Territory of the Pacific Islands.

Subdivision means a part of a field
that is separated from the balance of
the field by temporary boundary, such
as a cropline which could be easily
moved or will likely disappear.

Tenant means:

(1) One who rents land from another
in consideration of the payment of a
specified amount of cash or amount of
a commodity; or

(2) One (other than a sharecropper)
who rents land from another person in
consideration of the payment of a
share of the crops or proceeds there-
from.

Tolerance means a prescribed amount
within which the reported acreage and/
or production may differ from the de-
termined acreage and/or production
and still be considered as correctly re-
ported.

Tract means a unit of contiguous land
under one ownership, which is operated
as a farm, or part of a farm.

Tract combination means the com-
bining of two or more tracts if the
tracts have common ownership and are
contiguous.

Tract division means the dividing of a
tract into two or more tracts because
of a change in ownership or operation.

Turn-area means the area across the
ends of crop rows which is used for op-
erating equipment necessary to the
production of a row crop (also called
turn row, headland, or end row).

Upland cotton means planted and stub
cotton that is not considered extra
long staple cotton, and that follows the
standard planting and harvesting prac-
tices of the area and is produced from
other than pure strain varieties of the
Barbadense species, any hybrid thereof,
or any other variety of cotton in which
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one or more of these varieties predomi-
nate. For program purposes, brown lint
cotton is considered upland cotton.

Wheat means wheat for feed or dual
purpose variety that follows the stand-
ard planting and harvesting practice of
wheat for the area in which the wheat
is grown.

[68 FR 16172, Apr. 3, 2003; 69 FR 250, Jan. 5,
2004]

§718.3 State
ities.

(a) The State committee shall, with
respect to county committees:

(1) Take any action required of the
county committee, which the county
committee fails to take in accordance
with this part;

(2) Correct or require the county
committee to correct any action taken
by such committee, which is not in ac-
cordance with this part;

(3) Require the county committee to
withhold taking any action which is
not in accordance with this part;

(4) Review county office rates for pro-
ducer services to determine equity be-
tween counties;

(5) Determine, based on cost effec-
tiveness, which counties will use aerial
compliance methods and which coun-
ties will use ground measurement com-
pliance methods; or

(6) Adjust the per acre rate for acre-
age in excess of 25 acres to reflect the
actual cost involved when performing
measurement service from aerial slides
or digital images.

(b) The State committee shall submit
to the Deputy Administrator requests
to deviate from deductions prescribed
in §718.108, or the error amount or per-
centage for refunds of redetermination
costs as prescribed in §718.111.

committee responsibil-

§718.4 Authority for farm entry and
providing information.

(a) This section applies to all farms
that have a tobacco allotment or quota
under part 723 of this chapter and all
farms that are currently participating
in programs administered by FSA.

(b) A representative of FSA may
enter any farm that participates in an
FSA or CCC program in order to con-
duct a farm inspection as defined in
this part. A program participant may
request that the FSA representative
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present written authorization for the
farm inspection before granting access
to the farm. If a farm inspection is not
allowed within 30 days of written au-
thorization:

(1) All FSA and CCC program benefits
for that farm shall be denied;

(2) The person preventing the farm
inspection shall pay all costs associ-
ated with the farm inspection;

(3) The entire crop production on the
farm will be considered to be in excess
of the quota established for the farm;
and

(4) For tobacco, the farm operator
must furnish proof of disposition of:

(i) All tobacco which is in addition to
the production shown on the mar-
keting card issued with respect to such
farm; and

(ii) No credit will be given for dis-
posing of excess tobacco other than
that identified by a marketing card un-
less disposed of in the presence of FSA
in accordance with §718.109 of this part.

(c) If a program participant refuses
to furnish reports or data necessary to
determine benefits in accordance with
paragraph (a) of this section, or FSA
determines that the report or data was
erroneously provided through the lack
of good faith, all program benefits re-
lating to the report or data requested
will be denied.

§718.5 Rule of fractions.

(a) Fractions shall be rounded after
completion of the entire associated
computation. All mathematical cal-
culations shall be carried to two dec-
imal places beyond the number of dec-
imal places required by the regulations
governing each program. In rounding,
fractional digits of 49 or less beyond
the required number of decimal places
shall be dropped; if the fractional dig-
its beyond the required number of dec-
imal places are 50 or more, the figure
at the last required decimal place shall
be increased by ‘1’ as follows:

Required decimal Computation Result
Whole numbers ......... 6.49 (or less) ............. 6
6.50 (or more) .. 7
Tenths oo 7.649 (or less) .. 7.6
7.650 (or more) ... 7.7
Hundredths ................ 8.8449 (or less) ......... 8.84
8.8450 (or more) ....... 8.85
Thousandths .............. 9.63449 (or less) ....... 9.634
9.63450 (or more) ... 9.635
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Required decimal Computation Result
0 thousandths ............ 10.993149 (or less) ... 10.9931
10.993150 (or more) 10.9932

(b) The acreage of each field or sub-
division computed for tobacco and CCC
disaster assistance programs shall be
recorded in acres and hundredths of an
acre, dropping all thousandths of an
acre. The acreage of each field or sub-
division computed for crops, except to-
bacco, shall be recorded in acres and
tenths of an acre, rounding all hun-
dredths of an acre to the nearest tenth.

§718.6 Controlled substance.

(a) The following terms apply to this
section:

(1) USDA benefit means the issuance
of any grant, contract, loan, or pay-
ment by appropriated funds of the
United States.

(2) Person means an individual.

(b) Notwithstanding any other provi-
sion of law, any person convicted under
Federal or State law of:

(1) Planting, cultivating, growing,
producing, harvesting, or storing a con-
trolled substance in any crop year is
ineligible during the crop year of con-
viction and the four succeeding crop
years, for any of the following USDA
benefits:

(i) Any payments or benefits under
the Direct and Counter Cyclical Pro-
gram (DCP) in accordance with part
1412 of this title;

(ii) Any payments or benefits for
losses to trees, crops, or livestock cov-
ered under disaster programs adminis-
tered by FSA;

(iii) Any price support loan available
in accordance with part 1421 of this
title;

(iv) Any price support or payment
made under the Commodity Credit Cor-
poration Charter Act;

(v) A farm storage facility loan made
under section 4(h) of the Commodity
Credit Corporation Charter Act or any
other Act;

(vi) Crop Insurance under the Federal
Crop Insurance Act;

(vii) A loan made or guaranteed
under the Consolidated Farm and
Rural Development Act or any other
law administered by FSA’s Farm Loan
Programs.
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(2) Possession or trafficking of a con-
trolled substance, is ineligible for any
or all USDA benefits:

(i) At the discretion of the court,

(ii) To the extent and for a period of
time the court determines.

(c) If a person denied benefits under
this section is a shareholder, bene-
ficiary, or member of an entity or joint
operation, benefits for which the entity
or joint operation is eligible will be re-
duced, for the appropriate period, by a
percentage equal to the total interest
of the shareholder, beneficiary, or
member.

[72 FR 63284, Nov. 8, 2007]

§718.7 Furnishing maps.

A reasonable number, as determined
by FSA, of reproductions of photo-
graphs, mosaics and maps shall be
available to the owner of a farm insur-
ance companies reinsured by the Fed-
eral Crop Insurance Corporation
(FCIC), private party contractors per-
forming their official duties on behalf
of FSA, CCC, and other USDA agencies.
To all others, reproductions shall be
made available at the rate FSA deter-
mines will cover the cost of making
such items available.

§718.8 Administrative county.

(a) If all land on the farm is phys-
ically located in one county, the farm
shall be administratively located in
such county. If there is no FSA office
in the county or the county offices
have been consolidated, the farm shall
be administratively located in the con-
tiguous county most convenient for the
farm operator.

(b) If the land on the farm is located
in more than one county, the farm
shall be administratively located in ei-
ther of such counties as the county
committees and the farm operator
agree. If no agreement can be reached,
the farm shall be administratively lo-
cated in the county where the principal
dwelling is situated, or where the
major portion of the farm is located if
there is no dwelling.

(c) The State committee shall submit
all requests to deviate from regulations
specified in this section to the Deputy
Administrator.
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§718.9 Signature requirements.

(a) When a program authorized by
this chapter or Chapter XIV of this
title requires the signature of a pro-
ducer; landowner; landlord; or tenant,
a husband or wife may sign all such
FSA or CCC documents on behalf of the
other spouse, unless such other spouse
has provided written notification to
FSA and CCC that such action is not
authorized. The notification must be
provided to FSA with respect to each
farm.

(b) Except a husband or wife may not
sign a document on behalf of a spouse
with respect to:

(1) Program document required to be
executed in accordance with part 3 of
this title;

(2) BEasements entered
part 1410 of this title;

(3) Power of attorney;

(4) Such other program documents as
determined by FSA or CCC.

(c) An individual; duly authorized of-
ficer of a corporation; duly authorized
partner of a partnership; executor or
administrator of an estate; trustee of a
trust; guardian; or conservator may
delegate to another the authority to
act on their behalf with respect to FSA
and CCC programs administered by
USDA service center agencies by exe-
cution of a Power of Attorney, or such
other form as approved by the Deputy
Administrator. FSA and CCC may, at
their discretion, allow the delegations
of authority by other individuals
through use of the Power of Attorney
or such other form as approved by the
Deputy Administrator.

(d) Notwithstanding another provi-
sion of this regulation or any other
FSA or CCC regulation in this title, a
parent may execute documents on be-
half of a minor child unless prohibited
by a statute or court order.

(e) Notwithstanding any other provi-
sion in this title, an authorized agent
of the Bureau of Indian Affairs (BIA) of
the United States Department of Inte-
rior may sign as agent for landowners
with properties affiliated with or under
the management or trust of the BIA.
For collection purposes, such payments
will be considered as being made to the
persons who are the beneficiaries of the
payment or may, alternatively, be con-
sidered as an obligation of all persons

into under
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on the farm in general. In the event of
a need for a refund or other claim may
be collected, among other means, by
other monies due such persons or the
farm.

[68 FR 16172, Apr. 3, 2003; 69 FR 250, Jan. 5,
2004]

§718.10 Time limitations.

Whenever the final date prescribed in
any of the regulations in this title for
the performance of any act falls on a
Saturday, Sunday, national holiday,
State holiday on which the office of the
county or State Farm Service Agency
committee having primary cognizance
of the action required to be taken is
closed, or any other day on which the
cognizant office is not open for the
transaction of business during normal
working hours, the time for taking re-
quired action shall be extended to the
close of business on the next working
day. Or in case the action required to
be taken may be performed by mailing,
the action shall be considered to be
taken within the prescribed period if
the mailing is postmarked by midnight
of such next working day. Where the
action required to be taken is with a
prescribed number of days after the
mailing of notice, the day of mailing
shall be excluded in computing such
period of time.

§718.11 Disqualification due to Fed-
eral crop insurance violation.

(a) Section 515(h) of the Federal Crop
Insurance Act (FCIA) provides that a
person who willfully and intentionally
provides false or inaccurate informa-
tion to the Federal Crop Insurance Cor-
poration (FCIC) or to an approved in-
surance provider with respect to a pol-
icy or plan of FCIC insurance, after no-
tice and an opportunity for a hearing
on the record, will be subject to one or
more of the sanctions described in sec-
tion 515(h)(3). In section 515(h)(3), the
FCIA specifies that in the case of a vio-
lation committed by a producer, the
producer may be disqualified for a pe-
riod of up to 5 years from receiving any
monetary or non-monetary benefit
under a number of programs. The list
includes, but is not limited to, benefits
under:

(1) The FCIA.
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(2) The Agricultural Market Transi-
tion Act (7 U.S.C. 7201 et seq.), includ-
ing the Noninsured Crop Disaster As-
sistance Program under section 196 of
that Act (7 U.S.C. 7333).

(3) The Agricultural Act of 1949 (7
U.S.C. 1421 et seq.).

(4) The Commodity Credit Corpora-
tion Charter Act (156 U.S.C. 714 et seq.).

(5) The Agricultural Adjustment Act
of 1938 (7 U.S.C. 1281 et seq.).

(6) Title XII of the Food Security Act
of 1985 (16 U.S.C. 3801 et seq.).

(7) The Consolidated Farm and Rural
Development Act (7 U.S.C. 1921 et seq.).

(8) Any law that provides assistance
to a producer of an agricultural com-
modity affected by a crop loss or a de-
cline in prices of agricultural commod-
ities.

(b) Violation determinations are
made by FCIC. However, upon notice
from FCIC to FSA that a producer has
been found to have committed a viola-
tion to which paragraph (a) of this sec-
tion applies, that person will be ineli-
gible for payments under the programs
specified in paragraph (a) of this sec-
tion that are funded by FSA for the
same period of time for which, as deter-
mined by FCIC, the producer will be in-
eligible for crop insurance benefits of
the kind referred to in paragraph (a)(1)
of this section. Appeals of the deter-
mination of ineligibility will be admin-
istered under the rules set by FCIC.

(c) Other sanctions may also apply.

[72 FR 63284, Nov. 8, 2007]

Subpart B—Determination of
Acreage and Compliance

SOURCE: 68 FR 16176, Apr. 3, 2003, unless
otherwise noted.

§718.101 Measurements.

(a) Measurement services include,
but are not limited to, measuring land
and crop areas, quantities of farm-
stored commodities, and appraising the
yields of crops in the field when re-
quired for program administration pur-
poses. The county committee shall pro-
vide measurement service if the pro-
ducer requests such service and pays
the cost, except that service shall not
be provided to determine total acreage
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or production of a crop when the re-
quest is made:

(1) After the established final report-
ing date for the applicable crop, unless
a late filed report is accepted as pro-
vided in §718.103;

(2) After the farm operator has fur-
nished production evidence when re-
quired for program administration pur-
poses except as provided in this sub-
part; or

(3) In connection with a late-filed re-
port of acreage, unless there is evi-
dence of the crop’s existence in the
field and use made of the crop, or the
lack of the crop due to a disaster condi-
tion affecting the crop.

(b) The acreage requested to be meas-
ured by staking and referencing shall
not exceed the effective farm allotment
for marketing quota crops or acreage
of a crop that is limited to a specific
number of acres to meet any program
requirement.

(c) When a producer requests, pays
for, and receives written notice that
measurement services have been fur-
nished, the measured acreage shall be
guaranteed to be correct and used for
all program purposes for the current
year even though an error is later dis-
covered in the measurement thereof, if
the producer has taken action with an
economic significance based on the
measurement service, and the entire
crop required for the farm was meas-
ured. If the producer has not taken ac-
tion with an economic significance
based on the measurement service, the
producer shall be notified in writing
that an error was discovered and the
nature and extent of such error. In
such cases, the corrected acreage will
be used for determining program com-
pliance for the current year.

(d) When a measurement service re-
veals acreage in excess of the per-
mitted acreage and the allowable toler-
ance as defined in this part, the pro-
ducer must destroy the excess acreage
and pay for FSA to verify destruction,
in order to keep the measurement serv-
ice guarantee.

§718.102 Acreage reports.

(a) In order to be eligible for benefits,
participants in the programs specified
in paragraphs (b)(1) through (b)(6) of
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this section must annually submit ac-
curate information as required by
these provisions.

(b)(1) Participants in the programs
governed by part 1412 of this title must
report the acreage of fruits and vegeta-
bles planted for harvest on a farm en-
rolled in such program;

(2) Participants in the programs gov-
erned by parts 1421 and 1427 of this title
must report the acreage planted to a
commodity for harvest for which a
marketing assistance loan or loan defi-
ciency payment is requested;

(3) Participants in the programs gov-
erned by part 1410 of this title must re-
port the use of land enrolled in such
programs;

(4) All participants in the programs
governed by part 1437 of this title must
report all acreage in the county of the
eligible crop in which the producer has
a share;

(5) Participants in the programs gov-
erned by part 723 of this chapter and
part 1464 of this title must report the
acreage planted to tobacco by kind on
all farms that have an effective allot-
ment or quota greater than zero;

(6) All participants in the programs
governed by parts 1412, 1421, and 1427 of
this title must report the use of all
cropland on the farm.

(7) All producers requesting to report
acreage as prevented planted or failed
must provide documentation to FSA
where the farm is administered that
meets the provisions of §718.103.

(c) The reports required under para-
graph (a) of this section shall be timely
filed by the farm operator, farm owner,
producer of the crop on the farm, or a
duly authorized representative with
the county committee by the final re-
porting date applicable to the crop as
established by the county committee
and State committee.

[68 FR 16176, Apr. 3, 2003, as amended at 71
FR 13741, Mar. 17, 2006]

§718.103 Prevented planted and failed
acreage.

(a) Prevented planting is the inabil-
ity to plant an eligible crop with prop-
er equipment during the planting pe-
riod as a result of an eligible cause of
loss, as determined by CCC. The eligi-
ble cause of loss that prevented the
planting must have:
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(1) Occurred after a previous planting
period for the crop;

(2) Occurred before the final planting
date for the crop in the applicable crop
year or, in the case of multiple plant-
ings, the harvest date of the first
planting in the applicable planting pe-
riod, and

(3) Similarly affected other producers
in the area, as determined by CCC.

(b) To be approved by FSA as pre-
vented planted acreage:

(1) The acreage must have been re-
ported within 15 calendar days after
the latter of

(i) The
planting, or

(ii) The end of the planting period;

(2) The acreage must have been pre-
vented from being planted as the result
of a natural disaster and not a manage-
ment decision; and

(3) The prevented planted acreage re-
port must be acted on by the COC. The
COC will deny the acreage report if it
is not satisfied with the documentation
provided.

(c) To receive prevented planted cred-
it for acreage:

(1) The producer must show there was
the intent to plant the acreage by pro-
viding documentation of field prepara-
tion, seed purchase and any other in-
formation that shows the acreage could
have been planted and harvested under
normal weather conditions, and

(2) The producer must show that the
amount of the prevented planted acre-
age credit is consistent with prior
years’ planting history for the farm.

(d) Eligible prevented planting acre-
age will be determined on the basis of
the producer’s intent to plant the crop
acreage and possession of, or access to,
resources to plant, grow, and harvest
the crop, as applicable.

(e) Prevented planting acreage credit
is not provided on acreage that had ei-
ther a previous or subsequent crop
planted on the acreage, unless the COC
determines that all of the following
conditions are met:

(1) There is an established practice of
planting two or more crops for harvest
on the same acreage in the same crop
year;

(2) Both crops could have reached
maturity if each planting was har-
vested or would have been harvested;

occurrence of prevented
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(3) Both the initial and subsequent
planted crops were planted or pre-
vented-planted within the normal
planting period for that crop; and

(4) Both the initial and subsequent
planted crops meet all other eligibility
provisions of this part including good
farming practices.

(f) Prevented planted acreage credit
will not be given to crops where the
prevented-planted acreage was affected
by drought, unless:

(1) On the final planting date for non-
irrigated acreage, the area that is pre-
vented from being planted has insuffi-
cient soil moisture for germination of
seed and progress toward crop matu-
rity because of a prolonged period of
dry weather, as determined by CCC;
and

(2) Prolonged precipitation defi-
ciencies exceeded the D2 level as deter-
mined using the U.S. Drought Monitor;
and

(3) Verifiable information is collected
from sources whose business or purpose
it is to record weather conditions, as
determined by CCC, and including but
not limited to the local weather report-
ing stations of the U.S. National
Weather Service.

(g) Prevented planted acreage credit
under this part shall apply to irrigated
crops where the acreage was prevented
from being planted due to a lack of
water resulting from drought condi-
tions or contamination by saltwater
intrusion of an irrigation supply re-
sulting from drought conditions if
there was not a reasonable probability
of having adequate water to carry out
an irrigation practice.

(h) Acreage ineligible for prevented
planting coverage includes, but is not
limited to acreage:

(1) Which planting history or con-
servation plans indicate would remain
fallow for crop rotation purposes;

(2) Used for conservation purposes or
intended to be or considered to have
been left unplanted under any program
administered by USDA, including the
Conservation Reserve and Wetland Re-
serve Programs; and

(3) Not planted because of a manage-
ment decision.

(i) Failed acreage is acreage that was
planted with the proper equipment dur-
ing the planting period but failed as a
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result of an eligible cause of loss, as de-
termined by CCC.

(j) To be approved by CCC as failed
acreage the acreage must have been re-
ported as failed acreage before disposi-
tion of the crop, and the acreage must
have been planted under normal condi-
tions but failed as the result of a nat-
ural disaster and not a management
decision. Producers who file a failed
acreage report must have the request
acted on by the COC. The COC will
deny the acreage report if it is not sat-
isfied with the documentation pro-
vided.

(k) To receive failed acreage credit
the producer must show all of the fol-
lowing:

(1) That the acreage was planted
under normal conditions using the
proper equipment with the intent to
harvest the acreage.

(2) Provide documentation that the
crop was planted using farming prac-
tices consistent for the crop and area,
but could not be brought to harvest be-
cause of disaster-related conditions.

(1) The eligible cause for failed acre-
age must have:

(1) Occurred after the crop was plant-
ed, and

(2) Before the normal harvest date for
the crop in the applicable crop year or
in the case of multiple plantings, the
harvest date of the first planting in the
applicable planting period, and

(3) Other producers in the area were
similarly affected as determined by
CCcC.

(m) Eligible failed acreage will be de-
termined on the basis of the producer
planting the crop under normal condi-
tions with the expectation to take the
crop to harvest.

(n) Acreage ineligible for failed acre-
age credit includes, but is not limited
to acreage:

(1) Which was planted using methods
that could not be considered normal for
the area and without the expectation
of harvest;

(2) Used for conservation purposes or
intended to be or considered to have
been un-harvested under any program
administered by USDA, including the
Conservation Reserve and Wetland Re-
serve Programs; and
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(3) That failed because of a manage-
ment decision.

[71 FR 13741, Mar. 17, 2006]

§718.104 Late-filed and revised acre-
age reports.

(a) Late-filed acreage reports may be
accepted after the final reporting date,
and be considered timely filed, if both
of the following apply:

(1) The crop or identifiable crop res-
idue is in the field, and

(2) The acreage has not already been
determined by FSA.

(b) The farm operator filing a report
late shall pay the cost of a farm inspec-
tion unless FSA determines that fail-
ure to report in a timely manner was
beyond the producer’s control.

(c) Revised acreage reports may be
filed with respect to 2005 and subse-
quent years to change the acreage re-
ported if:

(1) The acreage has not already been
determined by FSA; and

(2) Actual crop or residue is present
in the field.

(d) Revised reports shall be filed and
accepted:

(1) At any time for all crops if the
crop or residue still exists in the field
for inspection to verify the existence
and use made of the crop, the lack of
the crop, or a disaster condition affect-
ing the crop; and

(2) If the producer was in compliance

with all other program requirements at
the reporting date.

[71 FR 13742, Mar. 17, 2006]

§718.105 Tolerances, variances, and

adjustments.

(a) Tolerance is the amount by which
the determined acreage for a crop may
differ from the reported acreage or al-
lotment for the crop and still be con-
sidered in compliance with program re-
quirements under §§718.102(b)(1), (b)(3)
and (b)(5).

(b) Tolerance rules apply to those
fields for which a staking and ref-
erencing was performed but such acre-
age was not planted according to those
measurements or when a measurement
service is not requested for acreage de-
stroyed to meet program requirements.

(c) Tolerance rules do not apply to:
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(1) Program requirements of
§§718.102(b)(2), (b)(4) and (b)(6);

(2) Official fields when the entire
field is devoted to one crop;

(3) Those fields for which staking and
referencing was performed and such
acreage was planted according to those
measurements; or

(4) The adjusted acreage for farms
using measurement after planting
which have a determined acreage
greater than the marketing quota crop
allotment.

(d) An administrative variance is ap-
plicable to all allotment crop acreages.
Allotment crop acreages as determined
in accordance with this part shall be
deemed in compliance with the effec-
tive farm allotment or program re-
quirement when the determined acre-
age does not exceed the effective farm
allotment by more than an administra-
tive variance determined as follows:

(1) For all kinds of tobacco subject to
marketing quotas, except dark air-
cured and fire-cured the larger of 0.1
acre or 2 percent of the allotment; and

(2) For dark air-cured and fire-cured
tobacco, an acreage based on the effec-
tive acreage allotment as provided in
the table as follows:

Effective acreage allotment is within this Administrative
range variance

0.01 to 0.99 0.01
1.00t0 1.49 ... 0.02
1.50t0 1.99 ... 0.03
2.00t02.49 ... 0.04
2.501t02.99 ... 0.05
3.00to 3.49 ... 0.06
3.50 t0 3.99 ... 0.07
4.00t0 4.49 ... 0.08
4.50 and up 0.09

(e) A tolerance applies to tobacco,
other than flue-cured or burley, if the
measured acreage exceeds the allot-
ment by more than the administrative
variance but by not more than the tol-
erance. Such excess acreage of tobacco
may be adjusted to the effective farm
acreage allotment to avoid marketing
quota penalties or receive price sup-
port.

(f) If the acreage report for a crop is
outside the tolerance for that crop:

(1) FSA may consider the require-
ments of §§718.102 (b)(1), (b)(3) and (b)(5)
not to have been met, and;

(2) Participants may be ineligible for
all or a portion of payments or benefits
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subject to the requirements of §§718.102
1)(@), (b)(3) and (b)(5).

§718.106 Non-compliance and fraudu-
lent acreage reports.

Participants that knowingly and
willfully provide false or inaccurate
acreage reports may be ineligible for
some or all payments or benefits sub-
ject to the requirements of §§718.102
0)(D), (b)(3) and (b)(5):

(a) The county committee deter-
mines that the acreage report filed ac-
cording to §§718.102 (b)(1), (b)(3) and
(b)(5) is inaccurate, and;

(b) A good-faith effort to accurately
report the acreage was not made be-
cause the report was Kknowingly and
willfully falsified.

§718.107

(a) If an acreage has been established
by FSA for an area delineated on an
aerial photograph or within a GIS,
such acreage will be recognized by the
county committee as the acreage for
the area until such time as the bound-
aries of such area are changed. When
boundaries not visible on the aerial
photograph are established from data
furnished by the producer, such acre-
age shall not be recognized as official
acreage until an authorized representa-
tive of FSA verifies the boundaries.

(b) Measurements of any row crop
shall extend beyond the planted area
by the larger of 15 inches or one-half
the distance between the rows.

(c) The entire acreage of a field or
subdivision of a field devoted to a crop
shall be considered as devoted to the
crop subject to a deduction or adjust-
ment except as otherwise provided in
this part.

Acreages.

§718.108 Measuring acreage including
skip row acreage.

(a) When one crop is alternating with
another crop, whether or not both
crops have the same growing season,
only the acreage that is actually plant-
ed to the crop being measured will be
considered to be acreage devoted to the
measured crop.

(b) Subject to the provisions of this
paragraph and section, whether planted
in a skip row pattern or without a pat-
tern of skipped rows, the entire acreage
of the field or subdivision may be con-
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sidered as devoted to the crop only
where the distance between the rows,
for all rows, is 40 inches or less. If there
is a skip that creates idle land wider
than 40 inches, or if the distance be-
tween any rows is more than 40 inches,
then the area planted to the crop shall
be considered to be that area which
would represent the smaller of; a 40
inch width between rows, or the nor-
mal row spacing in the field for all
other rows in the field—those that are
not more than 40 inches apart. The al-
lowance for individual rows would be
made based on the smaller of actual
spacing between those rows or the nor-
mal spacing in the field. For example,
if the crop is planted in single, wide
rows that are 48 inches apart, only 20
inches to either side of each row (for a
total of 40 inches between the two
rows) could, at a maximum, be consid-
ered as devoted as the crop and normal
spacing in the field would control. Half
the normal distance between rows will
also be allowed beyond the outside
planted rows not to exceed 20 inches
and will reflect normal spacing in the
field.

(c) In making calculations under this
section, further reductions may be
made in the acreage considered planted
if it is determined that the acreage is
more sparsely planted than normal
using reasonable and customary full
production planting techniques.

(d) The Deputy Administrator has
the discretionary authority to allow
row allowances other than those speci-
fied in this section in those instances
in which crops are normally planted
with spacings greater or less than 40
inches, such as in case of tobacco, or
where other circumstances are present
which the Deputy Administrator finds
justifies that allowance.

(e) Paragraphs (a) through (d) of this
section shall apply with respect to the
2003 and subsequent crops. For pre-
ceding crops, the rules in effect on Jan-
uary 1, 2002, shall apply.

§718.109 Deductions.

(a) Any contiguous area which is not
devoted to the crop being measured and
which is not part of a skip-row pattern
under §718.108 shall be deducted from
the acreage of the crop if such area
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meets the following minimum national
standards or requirements:

(1) A minimum width of 30 inches;

(2) For tobacco—three-hundredths
(.03) acre. Turn areas, terraces, perma-
nent irrigation and drainage ditches,
sod waterways, non-cropland, and sub-
division boundaries each of which is at
least 30 inches in width may be com-
bined to meet the 0.03-acre minimum
requirement; or

(3) For all other crops and land uses—
one-tenth (.10) acre. Turn areas, ter-
races, permanent irrigation and drain-
age ditches, sod waterways, non-crop-
land, and subdivision boundaries each
of which is at least 30 inches in width
and each of which contain 0.1 acre or
more may be combined to meet any
larger minimum prescribed for a State
in accordance with this subpart.

(b) If the area not devoted to the crop
is located within the planted area, the
part of any perimeter area that is more
than 217.8 feet (33 links) in width will
be considered to be an internal deduc-
tion if the standard deduction is used.

(c) A standard deduction of 3 percent
of the area devoted to a row crop and
zero percent of the area devoted to a
close-sown crop may be used in lieu of
measuring the acreage of turn areas.

§718.110 Adjustments.

(a) The farm operator or other inter-
ested producer having excess tobacco
acreage (other than flue-cured or bur-
ley) may adjust an acreage of the crop
in order to avoid a marketing quota
penalty if such person:

(1) Notifies the county committee of
such election within 15 calendar days
after the date of mailing of notice of
excess acreage by the county com-
mittee; and

(2) Pays the cost of a farm inspection
to determine the adjusted acreage prior
to the date the farm visit is made.

(b) The farm operator may adjust an
acreage of tobacco (except flue-cured
and burley) by disposing of such excess
tobacco prior to the marketing of any
of the same kind of tobacco from the
farm. The disposition shall be wit-
nessed by a representative of FSA and
may take place before, during, or after
the harvesting of the same kind of to-
bacco grown on the farm. However, no
credit will be allowed toward the dis-
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position of excess acreage after the to-
bacco is harvested but prior to mar-
keting, unless the county committee
determines that such tobacco is rep-
resentative of the entire crop from the
farm of the kind of tobacco involved.

§718.111 Notice of measured acreage.

Notice of measured acreage shall be
provided by FSA and mailed to the
farm operator. This notice shall con-
stitute notice to all parties who have
ownership, leasehold interest, or other,
in such farm.

§718.112

(a) A redetermination of crop acre-
age, appraised yield, or farm-stored
production for a farm may be initiated
by the county committee, State com-
mittee, or Deputy Administrator at
any time. Redetermination may be re-
quested by a producer with an interest
in the farm if they pay the cost of the
redetermination. The request must be
submitted to FSA within 15 calendar
days after the date of the notice de-
scribed in §§718.110 or 718.111, or within
5 calendar days after the initial ap-
praisal of the yield of a crop, or before
the farm-stored production is removed
from storage. A redetermination shall
be undertaken in the manner pre-
scribed by the Deputy Administrator.
A redetermination shall be used in lieu
of any prior determination.

(b) The county committee shall re-
fund the payment of the cost for a re-
determination when, because of an
error in the initial determination:

(1) The appraised yield is changed by
at least the larger of:

(i) Five percent or 5 pounds for cot-
ton;

(ii) Five percent or 1 bushel for
wheat, barley, oats, and rye; or

(iii) Five percent or 2 bushels for corn
and grain sorghum; or

(2) The farm stored production is
changed by at least the smaller of 3
percent or 600 bushels; or

(3) The acreage of the crop is:

(i) Changed by at least the larger of
3 percent or 0.5 acre; or

(ii) Considered to be within program
requirements.

Redetermination.
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Subpart C—Reconstitution of
Farms, Allotments, Quotas,
and Bases

SOURCE: 68 FR 16178, Apr. 3, 2003, unless
otherwise noted.

§718.201 Farm constitution.

(a) In order to implement agency pro-
grams and monitor farmer compliance
with regulations, the agency must have
records on what land is being farmed
by a particular producer. This is ac-
complished by a determination of what
land or groups of land ‘constitute’ an
individual unit or farm. Land, which
has been properly constituted under
prior regulations, shall remain so con-
stituted until a reconstitution is re-
quired under paragraph (c) of this sec-
tion. The constitution and identifica-
tion of land as a farm for the first time
and the subsequent reconstitution of a
farm made hereafter, shall include all
land operated by an individual entity
or joint operation as a single farming
unit except that it shall not include:

(1) Land under separate ownership
unless the owners agree in writing and
the labor, equipment, accounting sys-
tem, and management are operated in
common by the operator but separate
from other tracts;

(2) Land under a lease agreement of
less than 1 year duration;

(3) Land in different counties when
the tobacco allotments or quotas es-
tablished for the land involved cannot
be transferred from one county to an-
other county by lease, sale, or owner.
However, this paragraph shall not
apply if:

(i) All of the land is contiguous;

(ii) The land is located in counties
that are contiguous in the same State
if:

(A) A burley or flue-cured tobacco
quota is established for one or more of
the tracts; and

(B) The county committee deter-
mines that the tracts will be operated
as a single farming unit as set forth in
§718.202; or

(iii) Because of a change in oper-
ation, tracts or parts of tracts will be
divided from the parent farm that cur-
rently has land in more than one coun-
ty, and there is no change in operation
and ownership of the remainder of the
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farm, or if there is a change in owner-
ship, the new owner agrees in writing
to the constitution of the farm.

(4) Federally-owned land;

(b) State-owned wildlife lands unless
the former owner has possession of the
land under a leasing agreement; and

(6) Land constituting a farm which is
declared ineligible to be enrolled in a
program under the regulations gov-
erning the program; and

(7) For acreage base crops, land lo-
cated in counties that are not contig-
uous. However, this paragraph shall
not apply if:

(i) Counties are divided by a river;

(ii) Counties do not touch because of
a correction line adjustment; or

(iii) The land is within 20 miles, by
road, of other land that will be a part
of the farming unit.

(b)(1) If all land on the farm is phys-
ically located in one county, the farm
shall be administratively located in
such county. If there is no FSA office
in the county or the county offices
have been consolidated, the farm shall
be administratively located in the con-
tiguous county most convenient for the
farm operator.

(2) If the land on the farm is located
in more than one county, the farm
shall be administratively located in ei-
ther of such counties as the county
committees and the farm operator
agree. If no agreement can be reached,
the farm shall be administratively lo-
cated in the county where the principal
dwelling is situated, or where the
major portion of the farm is located if
there is no dwelling.

(c) A reconstitution of a farm either
by division or by combination shall be
required whenever:

(1) A change has occurred in the oper-
ation of the land after the last con-
stitution or reconstitution and as a re-
sult of such change the farm does not
meet the conditions for constitution of
a farm as set forth in paragraph (a) of
this section except that no reconstitu-
tion shall be made if the county com-
mittee determines that the primary
purpose of the change in operation is to
establish eligibility to transfer allot-
ments subject to sale or lease, or in-
crease amount of program benefits re-
ceived;
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(2) The farm was not properly con-
stituted the previous time;

(3) An owner requests in writing that
the land no longer be included in a
farm composed of tracts under separate
ownership;

(4) The county committee determines
that the farm was reconstituted on the
basis of false information;

(5) The county committee determines
that tracts included in a farm are not
being operated as a single farming
unit.

(d) Reconstitution shall not be ap-
proved if the county committee deter-
mines that the primary purpose of the
reconstitution is to:

(1) Circumvent the provisions of part
12 of this title; or

(2) Circumvent any other chapter of
this title.

§718.202 Determining the land consti-
tuting a farm.

(a) In determining the constitution of
a farm, consideration shall be given to
provisions such as ownership and oper-
ation. For purposes of this part, the
following rules shall be applicable to
determining what land is to be in-
cluded in a farm.

(b) A minor shall be considered to be
the same owner or operator as the par-
ent, court-appointed guardian, or other
person responsible for the minor child,
unless the parent or guardian has no
interest in the minor’s farm or produc-
tion from the farm, and the minor:

(1) Is a producer on a farm;

(2) Maintains a separate household
from the parent or guardian;

(3) Personally carries out the farming
activities; and

(4) Maintains a separate accounting
for the farming operation.

(c) A minor shall not be considered to
be the same owner or operator as the
parent or court-appointed guardian if
the minor’s interest in the farming op-
eration results from being the bene-
ficiary of an irrevocable trust and own-
ership of the property is vested in the
trust or the minor.

(d) A life estate tenant shall be con-
sidered to be the owner of the property
for their life.

(e) A trust shall be considered to be
an owner with the beneficiary of the
trust; except a trust can be considered
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a separate owner or operator from the
beneficiary, if the trust:

(1) Has a separate and distinct inter-
est in the land or crop involved;

(2) Exercises separate responsibility
for the separate and distinct interest;
and

(3) Maintains funds and accounts sep-
arate from that of any other individual
or entity for the interest.

(f) The county committee shall re-
quire specific proof of ownership.

(g) Land owned by different persons
of an immediate family living in the
same household and operated as a sin-
gle farming unit shall be considered as
being under the same ownership in de-
termining a farm.

(h) All land operated as a single unit
and owned and operated by a parent
corporation and subsidiary corpora-
tions of which the parent corporation
owns more than 50 percent of the value
of the outstanding stock, or where the
parent is owned and operated by sub-
sidiary corporations, shall be con-
stituted as one farm.

§718.203 County committee action to
reconstitute a farm.

Action to reconstitute a farm may be
initiated by the county committee, the
farm owner, or the operator with the
concurrence of the owner of the farm.
Any request for a farm reconstitution
shall be filed with the county com-
mittee.

§718.204 Reconstitution of allotments,
quotas, and bases.

(a) Farms shall be reconstituted in
accordance with this subpart when it is
determined that the land areas are not
properly constituted and, to the extent
practicable, shall be based on the facts
and conditions existing at the time the
change requiring the reconstitution oc-
curred.

(b) Reconstitutions of farms subject
to a direct and counter-cyclical pro-
gram contract in accordance with part
1413 of this title will be effective for
the current year if initiated on or be-
fore August 1 or prior to the issuance
of DCP payments for the farm or farms
being reconstituted.

(c) For tobacco farms, a reconstitu-
tion will be effective for the current
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year for each crop for which the recon-
stitution is initiated before the plant-
ing of such crop begins or would have
begun.

(d) Notwithstanding the provisions of
paragraph (c) of this section, a recon-
stitution may be effective for the cur-
rent year if the county committee de-
termines, and the State committee
concurs, that the purpose of the re-
quest for reconstitution is not to per-
petrate a scheme or device designed to
evade the requirements governing pro-
grams found in this title.

§718.205 Substantive change in farm-
ing operation, and changes in re-
lated legal entities.

(a) Land that is properly constituted
as a farm shall not be reconstituted if:

(1) The reconstitution request is
based upon the formation of a newly
established legal entity which owns or
operates the farm or any part of the
farm and the county committee deter-
mines there is not a substantive
change in the farming operation;

(2) The county committee determines
that the primary purpose of the re-
quest for reconstitution is to:

(i) Obtain additional benefits under
one or more commodity programs;

(ii) Avoid damages or penalties under
a contract or statute;

(iii) Correct an erroneous acreage re-
port; or

(iv) Circumvent any other program
provisions. In addition, no farm shall
remain as constituted when the county
committee determines that a sub-
stantive change in the farming oper-
ation has occurred which would require
a reconstitution, except as otherwise
approved by the State committee with
the concurrence of the Deputy Admin-
istrator.

(b) In determining whether a sub-
stantive change has occurred with re-
spect to a farming operation, the coun-
ty committee shall consider factors
such as the composition of the legal en-
tities having an interest in the farming
operation with respect to management,
financing, and accounting. The county
committee shall also consider the use
of land, labor, and equipment available
to the farming operations and any
other relevant factors that bear on the
determination.
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(c) Unless otherwise approved by the
State committee with the concurrence
of the Deputy Administrator, when the
county committee determines that a
corporation, trust, or other legal enti-
ty is formed primarily for the purpose
of obtaining additional benefits under
the commodity programs of this title,
the farm shall remain as constituted,
or shall be reconstituted, as applicable,
when the farm is owned or operated by:

(1) A corporation having more than
50 percent of the stock owned by mem-
bers of the same family living in the
same household;

(2) Corporations having more than 50
percent of the stock owned by stock-
holders common to more than one cor-
poration; or

(3) Trusts in which the beneficiaries
and trustees are family members living
in the same household.

(d) Application of the provisions of
paragraph (c) of this section shall not
limit or affect the application of para-
graphs (a) and (b) of this section.

§718.206 Determining farms, tracts, al-
lotments, quotas, and bases when
reconstitution is made by division.

(a) The methods for dividing farms,
tracts, allotments, quotas, and bases in
order of precedence, when applicable,
are estate, designation by landowner,
contribution, cropland, DCP cropland,
default, and history. The proper meth-
od shall be determined on a crop by
crop basis.

(b)(1) The estate method is the pro-
rata distribution of allotments, quotas,
and bases for a parent farm among the
heirs in settling an estate. If the estate
sells a tract of land before the farm is
divided among the heirs, the allot-
ments, quotas, and bases for that tract
shall be determined according to para-
graphs (¢) through (h) of this section.

(2) Allotments, quotas, and bases
shall be divided in accordance with a
will, but only if the county committee
determines that the terms of the will
are such that a division can reasonably
be made by the estate method.

(3) If there is no will or the county
committee determines that the terms
of a will are not clear as to the division
of allotments, quotas, and bases, such
allotments, quotas, and bases shall be
apportioned in the manner agreed to in
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writing by all interested heirs or devi-
sees who acquire an interest in the
property for which such allotments,
quotas, and bases have been estab-
lished. An agreement by the adminis-
trator or executor shall not be accept-
ed in lieu of an agreement by the heirs
or devisees.

(4) If allotments, quotas, and bases
are not apportioned in accordance with
the provisions of paragraphs (b)(2) or
(b)(8) of this section, the allotments,
quotas, and bases shall be divided pur-
suant to paragraphs (d) through (h) of
this section, as applicable.

(c)(1) If the ownership of a tract of
land is transferred from a parent farm,
the transferring owner may request
that the county committee divide the
allotments, quotas, and bases, includ-
ing historical acreage that has been
double cropped, between the parent
farm and the transferred tract, or be-
tween the various tracts if the entire
farm is sold to two or more purchasers,
in a manner designated by the owner of
the parent farm subject to the condi-
tions set forth in paragraph (c)(3) of
this section.

(2) If the county committee deter-
mines that allotments, quotas, and
bases cannot be divided in the manner
designated by the owner because of the
conditions set forth in paragraph (c)(3)
of this section, the owner shall be noti-
fied and permitted to revise the des-
ignation so as to meet the conditions
in paragraph (c)(3) of this section. If
the owner does not furnish a revised
designation of allotments, quotas, and
bases within a reasonable time after
such notification, or if the revised des-
ignation does not meet the conditions
of paragraph (c)(3) of this section, the
county committee will divide the allot-
ments, quotas, and bases in a pro-rata
manner in accordance with paragraphs
(d) through (h) of this section.

(3) A landowner may designate a
manner in which allotments, quotas,
and bases are divided according to this
paragraph.

(i) The transferring owner and trans-
feree shall file a signed written memo-
randum of understanding of the des-
ignation with the county committee
before any CCC or FSA prescribed
form, letter or contract providing an
allotment, base or quota is issued and
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before a subsequent transfer of owner-
ship of the land. The landowner shall
designate the allotments, quotas, and
bases that shall be permanently re-
duced when the sum of the allotments,
quotas, and bases exceeds the cropland
for the farm.

(ii) Where the part of the farm from
which the ownership is being trans-
ferred was owned for a period of less
than 3 years, the designation by land-
owner method shall not be available
with respect to the transfer unless the
county committee determines that the
primary purpose of the ownership
transfer was other than to retain or to
sell allotments, quotas, or bases. In the
absence of such a determination, and if
the farm contains land which has been
owned for less than 3 years, that part
of the farm which has been owned for
less than 3 years shall be considered as
a separate farm and the allotments,
quotas, or bases, shall be assigned to
that part in accordance with para-
graphs (d) through (h) of this section.
Such apportionment shall be made
prior to any designation of allotments,
quotas, and bases with respect to the
part that has been owned for 3 years or
more.

(4) The designation by landowner
method is not applicable to crop allot-
ments or quotas which are restricted to
transfer within the county by lease,
sale, or by owner, when the land on
which the farm is located is in two or
more counties.

(6) The designation by landowner
method may be applied at the owner’s
request to land owned by any Indian
Tribal Council which is leased to two
or more producers for the production of
any crop of a commodity for which an
allotment, quota, or base has been es-
tablished. If the land is leased to two
or more producers, an Indian Tribal
Council may request that the county
committee divide the allotments,
quotas, and bases between the applica-
ble tracts in the manner designated by
the Council. The use of this method
shall not be subject to the conditions
of paragraph (c)(3) of this section.

(d)(1) The contribution method is the
pro-rata distribution of a parent farm’s
allotments and quotas to each tract as
the tract contributed to the allotments
and quotas at the time of combination
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and may be used when the provisions of
paragraphs (b) and (c) of this section do
not apply.

(2) The county committee determines
and the State committee or a rep-
resentative thereof concurs, that the
use of the contribution method would
not result in an equitable distribution
of allotments and quotas, considering
available land, cultural operations, and
changes in type of farming.

(e) The cropland method is the pro-
rata distribution of allotments and
quotas to separate tracts proportion-
ately to the tract’s contribution to the
cropland for the parent tract. This
method shall be used if paragraphs (b)
through (d) of this section do not apply
unless the county committee deter-
mines that division by the history
method would result in more represent-
ative allotments and quotas than the
cropland method, taking into consider-
ation the operation normally carried
out on each tract for the commodities
produced on the farm.

(f)(1) The history method is the pro-
rata distribution of allotments and
quotas to separate tracts on the basis
of the operation normally carried out
on each tract of the parent farm. The
county committee may use the history
method of dividing allotments and
quotas when it:

(i) Determines that this method
would result in a more accurate pro-
rata distribution of allotments and
quotas based on actual contribution of
the tract to the totals of the parent
farm than the cropland method would;
and

(ii) Obtains written consent of all
owners to use the history method.

(2) The county committee may waive
the requirement for written consent of
the owners for dividing allotments and
quotas if the county committee deter-
mines that the use of the cropland
method would result in an inequitable
division of the parent farm’s allot-
ments and quotas and the use of the
history method would provide more fa-
vorable results for all owners.

(g) The DCP cropland method is the
pro-rata distribution of bases to the re-
sulting tracts in the same proportion
to the DCP cropland that each result-
ing tract bears to the DCP cropland for
the parent tract. This method of divi-
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sion shall be used if paragraphs (b) and
(c) of this section do not apply.

(h) The default method is the separa-
tion of tracts from a farm with each
tract maintaining the bases attributed
to the tract when the reconstitution is
initiated.

(1)(1) Allotments, quotas, and bases
apportioned among the resulting farms
pursuant to paragraphs (d) through (h)
of this section may be increased or de-
creased with respect to a farm by as
much as 10 percent of the parent farm’s
allotment, quota, or base determined
under such subsections for the parent
farm if:

(i) The owners agree in writing; and

(ii) The county committee deter-
mines the method used did not provide
an equitable distribution considering
available land, cultural operations, and
changes in the type of farming con-
ducted on the farm. Any increase in an
allotment, quota, or base with respect
to a tract pursuant to this paragraph
shall be offset by a corresponding de-
crease for such allotments, quotas or
bases established with respect to the
other tracts which constitute the farm.

(2) Farm program payment yields
calculated for the resulting farms of a
division may be increased or decreased
if the county committee determines
the method used did not provide an eq-
uitable distribution considering avail-
able land, cultural operations, and
changes in the type of farming con-
ducted on the farm. Any increase in a
farm program payment yield on a re-
sulting farm shall be offset by a cor-
responding decrease on another result-
ing farm of the division.

(j) If a farm with burley tobacco
quota is divided through reconstitution
and one or more of the farms resulting
from the division are apportioned less
than 1,000 pounds of burley tobacco
quota, the owners of such farms shall
take action as provided in part 723 of
this chapter to comply with the 1,000
pound minimum by July 1 of the cur-
rent year or the quota shall be dropped.
Exceptions to this are farms divided:

(1) Among family members;

(2) By the estate method; and

(3) When no sale or change in owner-
ship of land occurs; or

(4) With one resulting farm receiving
all of the quota.
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§718.207 Determining allotments,
quotas, and bases when reconstitu-
tion is made by combination.

When two or more farms or tracts are
combined for a year, that year’s allot-
ments, quotas, and bases, with respect
to the combined farm or tract, as re-
quired by applicable commodity regu-
lations, shall not be greater than the
sum of the allotments, quotas, and
bases for each of the farms or tracts
comprising the combination, subject to
the provisions of §718.204.

Subpart D—Equitable Relief From
Ineligibility

SOURCE: 67 FR 66307, Oct. 31, 2002, unless
otherwise noted.

§718.301 Applicability.

(a) This subpart is applicable to pro-
grams administered by the Farm Serv-
ice Agency under chapters VII and XIV
of this title, except for an agricultural
credit program carried out under the
Consolidated Farm and Rural Develop-
ment Act (7 U.S.C. 1921 et seq.). Admin-
istration of this subpart shall be under
the supervision of the Deputy Adminis-
trator, except that such authority
shall not limit the exercise of author-
ity allowed State Executive Directors
of the Farm Service agency as provided
for in §718.307.

(b) Sections 718.303, 718.304, and
718.307 do not apply where the action
for which relief is requested occurred
before May 13, 2002. In such cases, au-
thority that was effective prior to May
13, 2002, may be applied.

(c) Section 718.306 does not apply to a
function performed under either sec-
tion 376 of the Consolidated Farm and
Rural Development Act (7 U.S.C. 1921 et
seq.), or a conservation program admin-
istered by the Natural Resources Con-
servation Service of the United States
Department of Agriculture.

§718.302 Definitions
tions.

and abbrevia-

In addition to the definitions pro-
vided in §718.2 of this part, the fol-
lowing terms apply to this subpart:

Agricultural commodity means any ag-
ricultural commodity, food, feed, fiber,
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or livestock that is subject to a cov-
ered program.

Covered program means a program
specified in §718.301 of this subpart.

FSA means the Farm Service Agency
of the United States Department of Ag-
riculture.

OGC means the Office of the General
Counsel of the United States Depart-
ment of Agriculture.

SED means, for activities within a
particular state, the State Executive
Director of the United States Depart-
ment of Agriculture, FSA, for that
state.

§718.303 Reliance on incorrect actions
or information.

(a) Notwithstanding any other law,
action or inaction by a participant in a
covered program that is to the det-
riment of the participant, and that is
based upon good faith reliance on the
action or advice of an authorized rep-
resentative of a County or State FSA
Committee, may be approved by the
Administrator, FSA or the Executive
Vice President, CCC, as applicable, or
their designee, as meeting the require-
ments of the program, and benefits
may be extended or payments made in
accordance with §718.305.

(b) This section applies only to a par-
ticipant who relied upon the action of,
or information provided by, a county
or State FSA committee or an author-
ized representative of such committee
and the participant acted, or failed to
act, as a result of the Agency action or
information. This part does not apply
to cases where the participant had suf-
ficient reason to know that the action
or information upon which they relied
was improper or erroneous or where
the participant acted in reliance on
their own misunderstanding or mis-
interpretation of program provisions,
notices or information.

§718.304 Failure to fully comply.

(a) Under a covered program, when
the failure of a participant to fully
comply with the terms and conditions
of a program authorized by this chap-
ter precludes the providing of pay-
ments or benefits, relief may be au-
thorized in accordance with §718.305 if
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the participant made a good faith ef-
fort to comply fully with the require-
ments of the covered program.

(b) This section only applies to par-
ticipants who are determined by the
FSA approval official to have made a
good faith effort to comply fully with
the terms and conditions of the pro-
gram and rendered substantial per-
formance.

§718.305 Forms of relief.

(a) The Administrator of FSA, Execu-
tive Vice President of CCC, or their
designee, may authorize a participant
in a covered program to:

(1) Retain loans, payments, or other
benefits received under the covered
program;

(2) Continue to receive loans, pay-
ments, and other benefits under the
covered program;

(3) Continue to participate, in whole
or in part, under any contract executed
under the covered program;

(4) In the case of a conservation pro-
gram, re-enroll all or part of the land
covered by the program; and

(5) Receive such other equitable re-
lief as determined to be appropriate.

(b) As a condition of receiving relief
under this subpart, the participant
may be required to remedy their fail-
ure to meet the program requirement,
or mitigate its affects.

§718.306 Finality.

(a) A determination by a State or
county FSA committee made on or
after October 13, 1994, becomes final
and binding 90 days from the date the
application for benefits has been filed,
and supporting documentation required
to be supplied by the producer as a con-
dition for eligibility for the particular
program has been filed, unless one of
the following conditions exist:

(1) The participant has requested an
administrative review of the deter-
mination in accordance with part 780 of
this chapter;

(2) The determination was based on
misrepresentation, false statement,
fraud, or willful misconduct by or on
behalf of the participant;

(3) The determination was modified
by the Administrator, FSA, or in the
case of CCC programs conducted under
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Chapter XIV of this title, the Execu-
tive Vice President, CCC; or

(4) The participant had reason to
know that the determination was erro-
neous.

(b) Should an erroneous determina-
tion become final under the provisions
of this section, it shall only be effec-
tive through the year in which the
error was found and communicated to
the participant.

§718.307 Special relief approval au-
thority for State Executive Direc-
tors.

(a) General nature of the special au-
thority. Notwithstanding provisions in
this subpart providing supervision and
relief authority to other officials, an
SED without further review by other
officials (other than the Secretary)
may grant relief to a participant under
the provisions of §§718.303 and 718.304 as
if the SED were the final arbiter within
the agency of such matters so long as:

(1) The program matter with respect
to which the relief is sought is a pro-
gram matter in a covered program
which is operated within the State
under the control of the SED;

(2) The total amount of relief which
will be provided to the person (that is,
to the individual or entity that applies
for the relief) by that SED under this
special authority for errors during that
year is less than $20,000 (including in
that calculation, any loan amount or
other benefit of any kind payable for
that year and any other year);

(3) The total amount of such relief
which has been previously provided to
the participant using this special au-
thority for errors in that year, as cal-
culated above, is not more than $5,000;

(4) The total amount of loans, pay-
ments, and benefits of any kind for
which relief is provided to similarly
situated participants by the SED (or
the SED’s predecessor) for errors for
any year under the authority provided
in this section, as calculated above, is
not more than $1,000,000.

(b) Report of the exercise of the power.
A grant of relief shall be considered to
be under this section and subject to the
special finality provided in this section
only if the SED grants the relief in
writing when granting the relief to the
party who will receive the benefit of
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such relief and only if, in that docu-
ment, the SED declares that they are
exercising that power. The SED must
report the exercise of that power to the
Deputy Administrator so that a full ac-
counting may be made in keeping with
the limitations of this section. Absent
such a report, relief will not be consid-
ered to have been made under this sec-
tion.

(c) Additional limits on the authority.
The authority provided under this sec-
tion does not extend to:

(1) The administration of payment
limitations under part 1400 of this
chapter (§§1001 to 1001F of 7 U.S.C. 1308
et seq.);

(2) The administration of payment
limitations under a conservation pro-
gram administered by the Secretary; or

(3) Highly erodible land and wetland
conservation requirements under sub-
titles B or C of Title XII of the Food
Security Act of 1985 (16 U.S.C. 3811 et
seq.) as administered under 7 CFR part
12.
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(d) Relief may not be provided by the
SED under this section until a written
opinion or written acknowledgment is
obtained from OGC that grounds exist
for determination that the program
participant has, in good faith, det-
rimentally relied on the guidance or
actions of an authorized FSA rep-
resentative in accordance with the pro-
visions of this subpart, or that the pro-
ducer otherwise failed, in good faith, to
fully comply with the requirements of
the program and that the granting of
the relief is within the lawful author-
ity of the SED.

(e) Relation to other authorities. The
authority provided under this section
is in addition to any other applicable
authority that may allow relief. Gen-
erally, the SED may, without consulta-
tion other than with OGC, decide all
matters under $20,000 but those deci-
sions shall not be subject to modifica-
tion within the Farm Service Agency
to the extent provided for under the
rules of this section.
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SOURCE: 67 FR 50763, Aug. 5, 2002, unless
otherwise noted.

Subpart A—General Provisions

§735.1 Applicability.

(a) The regulations of this part set
forth the terms and conditions under
which the Secretary of Agriculture
through the Farm Service Agency
(FSA) will administer the TUnited
States Warehouse Act (USWA or the
Act) and sets forth the standards and
the terms and conditions a participant
must meet for eligibility to act under
the USWA. The extent the provisions
of this part are more restrictive, or
more lenient, with respect to the same
activities governed by State law, the
provisions of this part shall prevail.

(b) Additional terms and conditions
may be set forth in applicable licensing
agreements, provider agreements and
other documents.

(c) Compliance with State laws relat-
ing to the warehousing, grading, weigh-
ing, storing, merchandising or other
similar activities is not required with
respect to activities engaged in by a
warehouse operator in a warehouse
subject to a license issued in accord-
ance with this part.

§735.2 Administration.

(a) FSA will administer all provisions
and activities regulated under the Act
under the general direction and super-
vision of the FSA’s Deputy Adminis-
trator, Commodity Operations (DACO),
or a designee.

(b) DACO may waive or modify the li-
censing or authorization requirements
or deadlines in cases where lateness or
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failure to meet such requirements does
not adversely affect the licensing or
authorizations operated under the Act.
(c) DACO will provide affected licens-
ees or authorized providers with
changes to their licensing or provider
agreements before the effective date.
(d) Licensing and authorization
agreement updates will be available at:
(1) DACO’s USWA website, and
(2) The following address: Deputy Ad-
ministrator, Commodity Operations,
Farm Service Agency, United States
Department of Agriculture, STOP 0550,
1400 Independence Avenue, SW, Wash-
ington, DC 20250-0550.

§735.3 Definitions.

Words used in this part will be appli-
cable to the activities authorized by
this part and will be used in all aspects
of administering the Act.

Access means the ability, when au-
thorized, to read, change, and transfer
warehouse receipts or other applicable
document information retained in a
central filing system.

Agricultural product means an agri-
culturally-produced product stored or
handled for the purposes of interstate
or foreign commerce, including a proc-
essed product of such agricultural
product, as determined by DACO.

Central filing system (CFS) means an
electronic system operated and main-
tained by a provider, as a disinterested
third party, authorized by DACO where
information relating to warehouse re-
ceipts, USWA documents and other
electronic documents is recorded and
maintained in a confidential and se-
cure fashion independent of any out-
side influence or bias in action or ap-
pearance.

Certificate means a USWA document
that bears specific assurances under
the Act or warrants a person to operate
or perform in a certain manner and
sets forth specific responsibilities,
rights, and privileges granted to the
person under the Act.

Control of the facility means ultimate
responsibility for the operation and in-
tegrity of a facility by ownership,
lease, or operating agreement.

Department means the Department of
Agriculture.

Electronic document means any docu-
ment that is generated, sent, received,
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or stored by electronic, optical, or
similar means, including, but not lim-
ited to, electronic data interchange,

advanced communication methods,
electronic mail, telegram, telex, or
telecopy.

Electronic warehouse receipt (EWR)
means a warehouse receipt that is au-
thorized by DACO to be issued or trans-
mitted under the Act in the form of an
electronic document.

Examiner means an individual des-
ignated by DACO for the purpose of ex-
amining warehouses or for any other
activities authorized under the Act.

Financial assurance means the surety
or other financial obligation author-
ized by DACO that is a condition of re-
ceiving a license or authorization
under the Act.

Force majeure means severe weather
conditions, fire, explosion, flood, earth-
quake, insurrection, riot, strike, labor
dispute, act of civil or military, non-
availability of transportation facili-
ties, or any other cause beyond the
control of the warehouse operator or
provider that renders performance im-
possible.

Holder means a person that has pos-
session in fact or by operation of law of
a warehouse receipt, USWA electronic
document, or any electronic document.

License means a license issued under
the Act by DACO.

Licensing agreement means the docu-
ment and any amendment or addenda
to such agreement executed by the
warehouse operator and FSA specifying
licensing terms and conditions specific
to the warehouse operator and the ag-

ricultural product licensed to be
stored.
Non-storage agricultural product

means an agricultural product received
temporarily into a warehouse for con-
ditioning, transferring or assembling
for shipment, or lots of an agricultural
product moving through a warehouse
for current merchandising or milling
use, against which no warehouse re-
ceipts are issued and no storage
charges assessed.

Official Standards of the United States
means the standards of the quality or
condition for an agricultural product,
fixed and established under (7 U.S.C. 51)
the United States Cotton Standards
Act, (7T U.S.C. 71) the United States
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Grain Standards Act, (7 U.S.C. 1622) the
Agricultural Marketing Act of 1946, or
other applicable official United States
Standards.

Other electronic documents (OED)
means those electronic documents,
other than an EWR or USWA elec-
tronic document, that may be issued or
transferred, related to the shipment,
payment or financing of agricultural
products that DACO has authorized for
inclusion in a provider’s CFS.

Person means a person as set forth in
1 U.S.C. 1, a State; or a political sub-
division of a State.

Provider means a person authorized
by DACO, as a disinterested third
party, which maintains one or more
confidential and secure electronic sys-
tems independent of any outside influ-
ence or bias in action or appearance.

Provider agreement means the docu-
ment and any amendment or addenda
to such agreement executed by the pro-
vider and FSA that sets forth the pro-
vider’s responsibilities concerning the
provider’s operation or maintenance of
a CFS.

Receipt means a warehouse receipt
issued in accordance with the Act, in-
cluding an electronic warehouse re-
ceipt.

Schedule of charges means the tariff
or uniform rate or amount charged by
an authorized person for specific serv-
ices offered or rendered under the Act.

Schedule of fees means the fees
charged and assessed by FSA for licens-
ing, provider agreements or services
furnished under the Act to help defray
the costs of administering the Act, and
as such are shown in a schedule of fees
attached to the licensing or provider
agreement.

Service license means the document
and any amendment to such document,
issued under the Act by DACO to indi-
viduals certified competent by the li-
censed warehouse operator to perform
inspection, sampling, grading
classifying, or weighing services ac-
cording to established standards and
procedures, set forth in §735.202, at the
specific warehouse license.

Stored agricultural products means all
agricultural products received into,
stored within, or delivered out of the
warehouse that are not classified as a
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non-storage agricultural product under
this part.

User means a person that uses a pro-
vider’s CFS.

USWA electronic document means a
USWA electronic document initiated
by DACO to be issued, transferred or
transmitted that is not identified as an
EWR or OED in the appropriate licens-
ing or provider agreement or as deter-
mined by DACO.

Warehouse means a structure or other
authorized storage facility, as deter-
mined by DACO, in which any agricul-
tural product may be stored or handled
for the purpose of interstate or foreign
commerce.

Warehouse capacity means the max-
imum quantity of an agricultural prod-
uct that the warehouse will accommo-
date when stored in a manner cus-
tomary to the warehouse as deter-
mined by DACO.

Warehouse operator means a person
lawfully engaged in the business of
storing or handling agricultural prod-
ucts.

Warehousing activities and practices
means any legal, operational, manage-
rial or financial duty that a warehouse
operator has regarding an agricultural
product.

§735.4 Fees.

(a) FSA will assess persons covered
by the Act fees to cover the costs of ad-
ministering the Act.

(b) Warehouse operators, licensees,
applicants, or providers must pay:

(1) An annual fee as provided in the
applicable licensing or provider agree-
ment; and

(2) Fees that FSA assesses for spe-
cific services, examinations and audits,
or as provided in the applicable licens-
ing or provider agreement.

(c) The schedule of fees showing the
current fees or any annual fee changes
will be provided as an addendum to the
applicable licensing or provider agree-
ment or/and:

(1) Will be available at DACO’s USWA
Web site, or

(2) May be requested at the following
address: Deputy Administrator, Com-
modity Operations, Farm Service
Agency, United States Department of
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Agriculture, STOP 0550, 1400 Independ-
ence Avenue, SW., Washington, DC
20250-0550.

(d) At the sole discretion of DACO,
these fees may be waived.

§735.5 Penalties.

If a person fails to comply with any
requirement of the Act, the regulations
set forth in this part or any applicable
licensing or provider agreement, DACO
may assess, after an opportunity for a
hearing as provided in §735.8, a civil
penalty:

(a) Of not more than $25,000 per viola-
tion, if an agricultural product is not
involved in the violation; or

(b) Of not more than 100 percent of
the value of the agricultural product, if
an agricultural product is involved in
the violation.

§735.6 Suspension, revocation and lig-
uidation.

(a) DACO may, after an opportunity
for a hearing as provided in §735.8, sus-
pend, revoke or liquidate any license or
agreement issued under the Act, for
any violation of or failure to comply
with any provision of the Act, regula-
tions or any applicable licensing or
provider agreement.

(b) The reasons for a suspension, rev-
ocation or liquidation under this part
include, but are not limited to:

(1) Failure to perform licensed or au-
thorized services as provided in this
part or in the applicable licensing or
provider agreement;

(2) Failure to maintain minimum fi-
nancial requirements as provided in
the applicable licensing or provider
agreement;

(3) Failure to submit a proper annual
financial statement within the estab-
lished time period as provided in the
applicable licensing or provider agree-
ment.

(4) Failure to maintain control of the
warehouse or provider system.

(5) The warehouse operator or pro-
vider requests closure, cancellation or
liquidation. and

(6) Commission of fraud against FSA,
any depositor, EWR or OED holder or
user, or any other function or oper-
ation under this part.

(c) FSA retains USWA’s full author-
ity over a warehouse operator or pro-
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vider for one year after such license
revocation or provider agreement ter-
mination or until satisfaction of any
claims filed against such warehouse op-
erator or provider are resolved, which-
ever is later.

(d) Upon DACQO’s determination that
continued operation of a warehouse by
a warehouse operator or an electronic
provider system by a provider is likely
to result in probable loss of assets to
storage depositors, or loss of data in-
tegrity to EWR or OED holders and
users. DACO may immediately sus-
pend, close, or take control and begin
an orderly liquidation of such ware-
house inventory or provider system
data as provided in this part or in the
applicable licensing or provider agree-
ment.

(e) Any disputes involving probable
loss of assets to storage depositors, or
loss of data integrity to EWR or OED
holders and users will be determined by
DACO for the benefit of the depositors,
or EWR or OED holders and users and
such determinations shall be final.

§735.7 Return of suspended or re-
voked certificates of licensing or
certificates of authorization.

(a) When a license issued to a ware-
house operator or service license ends
or is suspended or revoked by DACO,
such certificates of licensing and appli-
cable licensing agreement and certifi-
cates of authorization must be imme-
diately surrendered and returned to
DACO.

(b) When an agreement with a pro-
vider ends or is suspended or revoked
by DACO, such certificates of author-
ization and applicable provider agree-
ment must be immediately surrendered
to DACO

§735.8 Appeals.

(a) Any person who is subject to an
adverse determination made under the
Act may appeal the determination by
filing a written request with DACO at
the following address: Deputy Adminis-
trator, Commodity Operations, Farm
Service Agency, United States Depart-
ment of Agriculture, STOP 0550, 1400
Independence Avenue, SW., Wash-
ington, DC 20250-0550.

(b) Any person who believes that
they have been adversely affected by a
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determination under this part must
seek review by DACO within twenty-
eight calendar days of such determina-
tion, unless provided with notice by
DACO of a different deadline.

(c) The appeal process set forth in
this part is applicable to all licensees
and providers under any provision of
the Act, regulations or any applicable
licensing agreement as follows:

(1) DACO will notify the person in
writing of the nature of the suspension,
revocation or liquidation action;

(2) The person must notify DACO of
any appeal of its action within twenty-
eight calendar days;

(3) The appeal and request must state
whether:

(i) A hearing is requested,

(ii) The person will appear in person
at such hearing, or

(iii) Such hearing will be held by
telephone;

(4) DACO will provide the person a
written acknowledgment of their re-
quest to pursue an appeal;

(5) When a person requests an appeal
and does not request a hearing DACO
will allow that person:

(i) To submit in writing the reasons
why they believe DACO’s determina-
tion to be in error,

(ii) Twenty-eight calendar days from
the receipt of the acknowledgment to
file any statements and documents in
support of their appeal, unless provided
with notice by DACO of a different
deadline, and

(iii) An additional fourteen calendar
days to respond to any new issues
raised by DACO in response to the per-
son’s initial submission, unless pro-
vided with notice by DACO of a dif-
ferent deadline;

(6) If the person requests to pursue an
appeal and requests a hearing, DACO
will:

(i) Notify the person of the date of
the hearing,

(ii) Determine the location of the
hearing, when the person asks to ap-
pear in person,

(iii) Notify the person of the location
of the hearing,

(iv) Afford the person twenty-eight
calendar days from the receipt of the
notification of the scheduling of the
hearing to submit any statements and
documents in support of the appeal, un-
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less provided with notice by DACO of a
different deadline, and

(v) Allow the person an additional
fourteen calendar days from the date of
the hearing to submit any additional
material, unless provided with notice
by DACO of a different deadline;

(7) Determinations of DACO will be
final and no further appeal within
USDA will be available except as may
be specified in the final determination
of DACO; and

(8) A person may not initiate an ac-
tion in any court of competent juris-
diction concerning a determination
made under the Act prior to the ex-
haustion of the appeal process set forth
in this section.

§735.9 Dispute resolution and arbitra-
tion of private parties.

(a) A person may initiate legal action
in any court of competent jurisdiction
concerning a claim for noncompliance
or an unresolved dispute with respect
to activities authorized under the Act.

(b) Any claim for noncompliance or
an unresolved dispute between a ware-
house operator or provider and another
party with respect to activities author-
ized under the Act may be resolved by
the parties through mutually agreed-
upon arbitration procedures or as may
be prescribed in the applicable licens-
ing or provider agreement. No arbitra-
tion determination or award will affect
DACO’s authority under the Act.

(¢) In no case will USDA provide as-
sistance or representation to parties
involved in an arbitration proceeding
arising with respect to activities au-
thorized under the Act.

§735.10 Posting of certificates of li-
censing, certificates of authoriza-
tion or other USWA documents.

(a) The warehouse operator must
post, in a conspicuous place in the
principal place where warehouse re-
ceipts are issued, any applicable cer-
tificate furnished by DACO that the
warehouse operator is an authorized 1i-
censee under the Act.

(b) Immediately upon receipt of their
certificate of service licensing or any
modification or extension thereof
under the Act, the licensee and ware-
house operator must jointly post the
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same, and thereafter, except as other-
wise provided in the regulations in this
part or as prescribed in the applicable
licensing agreement, keep such certifi-
cate of licensing conspicuously posted
in the office where all or most of the
services are done, or in such place as
may be designated by DACO.

(c) The provider must post, in a con-
spicuous place in the principal place of
business, any applicable certificate of
authorization furnished by DACO that
the provider is authorized to offer and
provide specific services under the Act.

§735.11 Lost or destroyed certificates
of licensing, authorization or agree-
ments.

FSA will replace lost or destroyed
certificates of licensing, certificate of
authorization or applicable agreement
upon satisfactory proof of loss or de-
struction. FSA will mark such certifi-
cates or agreements as duplicates.

§735.12 Safe keeping of records.

Each warehouse operator or provider
must take necessary precautions to
safeguard all records, either paper or
electronic format, from destruction.

§735.13 Information of violations.

Every person licensed or authorized
under the Act must immediately fur-
nish DACO any information they may
have indicating that any provision of
the Act or the regulations in this part
has been violated.

§735.14 Bonding and other financial
assurance requirements.

(a) As a condition of receiving a li-
cense or authorization under the Act,
the person applying for the license or
authorization must execute and file
with DACO a bond or provide such
other financial assurance as DACO de-
termines appropriate to secure the per-
son’s compliance with the Act.

(b) Such bond or assurance must be
for a period of not less than one year
and in such amount as required by
DACO.

(c) Failure to provide for, or renew, a
bond or a financial assurance instru-
ment will result in the immediate and
automatic revocation of the warehouse
operator’s license or provider’s agree-
ment.
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(d) If DACO determines that a pre-
viously accepted bond or other finan-
cial assurance is insufficient, DACO
may immediately suspend or revoke
the license or authorization covered by
the bond or other financial assurance if
the person that filed the bond or other
financial assurance does not provide
such additional bond or other financial
assurance as DACO determines appro-
priate.

(e) To qualify as a suitable bond or
other financial assurance, the entity
issuing the bond or other financial as-
surance must be subject to service of
process in lawsuits or legal actions on
the bond or other financial assurance
in the State in which the warehouse is
located.

Subpart B—Warehouse Licensing

§735.100 Application.

(a) An applicant for a license must
submit to DACO information and docu-
ments determined by DACO to be suffi-
cient to conclude that the applicant
can comply with the provisions of the
Act. Such documents must include a
current review or an audit-level finan-
cial statement prepared according to
generally accepted accounting stand-
ards as defined by the American Insti-
tute of Certified Public Accountants.
For any entity that is not an indi-
vidual, a document that establishes
proof of the existence of the entity,
such as:

(1) For a partnership, an executed
partnership agreement; and

(2) For a corporation:

(i) Articles of incorporation certified
by the Secretary of State of the appli-
cable State of incorporation;

(ii) Bylaws; and

(iii) Permits to do business; and

(3) For a limited partnership, an exe-
cuted limited partnership agreement;
and

(4) For a limited liability company:

(i) Articles of organization or similar
documents; and

(ii) Operating agreement or similar
agreement.

(b) The warehouse facilities of an op-
erator licensed under the Act must, as
determined by DACO, be:
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(1) Physically and operationally suit-
able for proper storage of the applica-
ble agricultural product or agricultural
products specified in the license;

(2) Operated according to generally
accepted warehousing activities and
practices in the industry for the appli-
cable agricultural product or agricul-
tural products stored in the facility;
and

(3) Subject to the warehouse opera-
tor’s control of the facility including
all contiguous storage space with re-
spect to such facilities.

(c) As specified in individual licens-
ing agreements, a warehouse operator
must:

(1) Meet the basic financial require-
ments determined by DACO; and

(2) Meet the net worth requirements
determined by DACO;

(d) In order to obtain a license, the
warehouse operator must correct any
exceptions made by the warehouse ex-
aminer at the time of the original
warehouse examination.

(e) DACO may issue a license for the
storage of two or more agricultural
products in a single warehouse as pro-
vided in the applicable licensing agree-
ments. The amount of the bond or fi-
nancial assurance, net worth, and in-
spection and license fees will be deter-
mined by DACO in accordance with the
licensing agreements applicable to the
specific agricultural product, based
upon the warehouses’ total capacity for
storing such product, that would re-
quire:

(1) The largest bond or financial as-
surance;

(2) The greatest amount of net worth;
and

(3) The greatest amount of fees.

§735.101 Financial records and report-
ing requirements.

(a) Warehouse operators must main-
tain complete, accurate, and current fi-
nancial records that must be available
to DACO for review or audit at DACO’s
request as may be prescribed in the ap-
plicable licensing agreement.

(b) Warehouse operators must, annu-
ally, present a financial statement as
may be prescribed in the applicable li-
censing agreement to DACO.
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§735.102
ments.

Financial assurance require-

(a) Warehouse operators must file
with DACO financial assurances ap-
proved by DACO consisting of:

(1) A warehouse operator’s bond; or

(2) Obligations that are uncondition-
ally guaranteed as to both interest and
principal by the United States, in a
sum equal at their par value to the
amount of the bond otherwise required
to be furnished, together with an irrev-
ocable power of attorney authorizing
DACO to collect, sell, assign and trans-
fer such obligations in case of any de-
fault in the performance of any of the
conditions required in the licensing
agreement; or

(3) An irrevocable letter of credit
issued in the favor of DACO with a
term of not less than two years; or

(4) A certificate of participation in,
and coverage by, an indemnity or in-
surance fund as approved by DACO, es-
tablished and maintained by a State,
backed by the full faith and credit of
the applicable State, which guarantees
depositors of the licensed warehouse
full indemnification for the breach of
any obligation of the licensed ware-
house operator under the terms of the
Act. If a warehouse operator files a
bond or financial assurance in the form
of a certification of participation in an
indemnity or insurance fund, the cer-
tification may only be used to satisfy
any deficiencies in assets above the
minimum net worth requirement as
prescribed in the applicable licensing
agreement. A certificate of participa-
tion and coverage in this fund must be
furnished to DACO annually; or

(5) Other alternative instruments and
forms of financial assurance approved
by DACO as may be prescribed in the
applicable licensing agreement.

(b) The warehouse operator may not
withdraw obligations required under
this section until one year after license
termination or until satisfaction of
any claims against the obligations,
whichever is later.

§735.103 Amendments to license.

FSA will issue an amended license
upon:

(a) Receipt of forms prescribed and
furnished by DACO outlining the re-
quested changes to the license;
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(b) Payment of applicable licensing
and examination fees;

(c) Receipt of bonding or other finan-
cial assurance if required in the appli-
cable licensing agreement; and

(d) Receipt of a report on the exam-
ination of the proposed facilities pend-
ing inclusion or exclusion, if deter-
mined necessary by DACO.

§735.104 Insurance requirements.

Each warehouse operator must com-
ply fully with the terms of insurance
policies or contracts covering their 1li-
censed warehouse and all products
stored therein, and must not commit
any acts, nor permit others to do any-
thing, that might impair or invalidate
such insurance.

§735.105 Care of agricultural prod-
ucts.

Each warehouse operator must at all
times, including during any period of
suspension of their license, exercise
such care in regard to stored and non-
storage agricultural products in their
custody as required in the applicable
licensing agreement.

§735.106 Excess storage and transfer-
ring of agricultural products.

(a) If at any time a warehouse oper-
ator stores an agricultural product in a
warehouse subject to a license issued
under the Act in excess of the ware-
house capacity for which it is licensed,
such warehouse operator must imme-
diately notify DACO of such excess
storage and the reason for the storage.

(b) A warehouse operator who desires
to transfer stored agricultural products
to another warehouse may do so either
by physical movement, by other meth-
ods as may be provided in the applica-
ble licensing agreement, or as author-
ized by DACO.

§735.107 Warehouse charges and tar-
iffs.

(a) A warehouse operator must not
make any unreasonable or exorbitant
charge for services rendered.

(b) A warehouse operator must follow
the terms and conditions for each new
or revised warehouse tariff or schedule
of charges and rates as prescribed in
the applicable licensing agreement.
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§735.108 Inspections and examina-

tions of warehouses.

(a) Warehouse operators must permit
any agent of the Department to enter
and inspect or examine, on any busi-
ness day during the usual hours of busi-
ness, any licensed warehouse, the of-
fices of the warehouse operator, the
books, records, papers, and accounts.

(b) Routine and special inspections
and examinations will be unannounced.

(c) Warehouse operators must provide
safe access to all storage facilities.

(d) Warehouse operators must inform
any agent of the Department, upon ar-
rival, of any hazard.

(e) Agents of the Department must
accomplish inspections and examina-
tions of warehouses in a manner that is
efficient and cost-effective without
jeopardizing any inspection and exam-
ination integrity.

§735.109 Disaster loss to be reported.

If at any time a disaster or loss oc-
curs at or within any licensed ware-
house, the warehouse operator must re-
port immediately the occurrence of the
disaster or loss and the extent of dam-
age, to DACO.

§735.110 Conditions for delivery of ag-
ricultural products.

(a) In the absence of a lawful excuse,
a warehouse operator will, without un-
necessary delay, deliver the agricul-
tural product stored or handled in the
warehouse on a demand made by:

(1) The holder of the warehouse re-
ceipt for the agricultural product; or

(2) The person that deposited the ag-
ricultural product, if no warehouse re-
ceipt has been issued.

(b) Prior to delivery of the agricul-
tural product, payment of the accrued
charges associated with the storage or
handling of the agricultural product,
including satisfaction of the warehouse
operator’s lien, must be made if re-
quested by the warehouse operator.

(c) When the holder of a warehouse
receipt requests delivery of an agricul-
tural product covered by the warehouse
receipt, the holder must surrender the
warehouse receipt to the warehouse op-
erator before obtaining the agricul-
tural product.

(d) A warehouse operator must cancel
each warehouse receipt surrendered to
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the warehouse operator upon the deliv-
ery of the agricultural product for
which the warehouse receipt was issued
and in accordance with the applicable
licensing agreement.

(e) For the purpose of this part, un-
less prevented from doing so by force
majeure, a warehouse operator will de-
liver or ship such agricultural products
stored or handled in their warehouse as
prescribed in the applicable licensing
agreement.

§735.111 Fair treatment.

(a) Contingent upon the capacity of a
warehouse, a warehouse operator will
deal in a fair and reasonable manner
with persons storing, or seeking to
store, an agricultural product in the
warehouse if the agricultural product
is:

(1) Of the kind, type, and quality cus-
tomarily stored or handled in the area
in which the warehouse is located;

(2) Tendered to the warehouse oper-
ator in a suitable condition for
warehousing; and

(3) Tendered in a manner that is con-
sistent with the ordinary and usual
course of business.

(b) Nothing in this section will pro-
hibit a warehouse operator from enter-
ing into an agreement with a depositor
of an agricultural product to allocate
available storage space.

§735.112 Terminal and futures con-
tract markets.

(a) DACO may issue service licenses
to weigh-masters or their deputies to
perform services relating to warehouse
receipts that are deliverable in satis-
faction of futures contracts in such
contract markets or as may be pre-
scribed in any applicable licensing
agreement.

(b) DACO may authorize a registrar
of warehouse receipts issued for an ag-
ricultural product in a warehouse li-
censed under the Act that operates in
any terminal market or in any futures
contract market the official designated
by officials of the State in which such
market is located if such individual is
not:

(1) An owner or employee of the li-
censed warehouse;

(2) The owner of, or an employee of
the owner of, such agricultural product
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deposited in any such licensed ware-
house; or

(3) As may be prescribed in any appli-
cable licensing or provider agreement.

Subpart C—Inspectors, Samplers,
Classifiers, and Weighers

§735.200 Service licenses.

(a) FSA may issue to a person a li-
cense for:

(1) Inspection of any agricultural
product stored or handled in a ware-
house subject to the Act;

(2) Sampling of such an agricultural
product;

(38) Classification of such an agricul-
tural product according to condition,
grade, or other class and certify the
condition, grade, or other class of the
agricultural product;

(4) Weighing of such an agricultural
product and certify the weight of the
agricultural product; or

(5) Performing two or more services
specified in paragraphs (a)(1), (a)(2),
(a)(3) or (a)(4) of this section.

(b) Each person seeking a license to
perform activities described in this sec-
tion must submit an application on
forms furnished by DACO that contain,
at a minimum, the following informa-
tion:

(1) The name, location and license
number of the warehouses where the
applicant would perform such activi-
ties;

(2) A statement from the warehouse
operator that the applicant is com-
petent and authorized to perform such
activities at specific locations; and

(3) Evidence that the applicant is
competent to inspect, sample, classify,
according to grade or weigh the agri-
cultural product.

(c) The warehouse operator will
promptly notify DACO in writing of
any changes with respect to persons
authorized to perform such activities
at the licensed warehouse.

§735.201 Agricultural product certifi-
cates; format.

Each inspection, grade, class, weight
or combination certificate issued under
the Act by a licensee to perform such
services must be:

(a) In a format prescribed by DACO;
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(b) Issued and maintained in a con-
secutive order; and

(c) As prescribed in the applicable li-
censing or provider agreement and au-
thorized by DACO.

§735.202 Standards of grades for other
agricultural products.

Official Standards of the United
States for any kind, class or grade of
an agricultural product to be inspected
must be used if such standards exist.
Until Official Standards of the United
States are fixed and established for the
kind of agricultural product to be in-
spected, the kind, class and grade of
the agricultural product must be stat-
ed, subject to the approval of DACO. If
such standards do not exist for such an
agricultural product, the following will
be used:

(a) State standards established in the
State in which the warehouse is lo-
cated, (b) In the absence of any State
standards, in accordance with the
standards, if any, adopted by the local
board of trade, chamber of commerce,
or by the agricultural product trade
generally in the locality in which the
warehouse is located, or

(¢c) In the absence of the standards
set forth in paragraphs (a) and (b) of
this section, in accordance with any
standards approved for the purpose by
DACO.

Subpart D—Warehouse Receipts

§735.300 Warehouse receipt require-
ments.

(a) Warehouse receipts may be:

(1) Negotiable or non-negotiable;

(2) For a single unit, multiple units,
identity preserved or commingled lot;
and

(3) In a paper or electronic format
that, besides complying with the re-
quirements of the Act, must be in a
format as prescribed in the applicable
licensing or provider agreement and
authorized by DACO.

(b) The warehouse operator must:

(1) At the request of a depositor of an
agricultural product stored or handled
in a warehouse licensed under the Act,
issue a warehouse receipt to the deposi-
tor;

(2) Not issue a warehouse receipt for
an agricultural product unless the agri-
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cultural product is actually stored in
their warehouse at the time of
issuance;

(3) Not issue a warehouse receipt
until the quality, condition and weight
of such an agricultural product is
ascertained by a licensed inspector and
weigher;

(4) Not directly or indirectly compel
or attempt to compel the depositor to
request the issuance of a warehouse re-
ceipt omitting the statement of quality
or condition;

(5) Not issue an additional warehouse
receipt under the Act for a specific
identity-preserved or commingled agri-
cultural product lot (or any portion
thereof) if another warehouse receipt
representing the same specific iden-
tity-preserved or commingled lot of the
agricultural product is outstanding. No
two warehouse receipts issued by a
warehouse operator may have the same
warehouse receipt number or represent
the same agricultural product lot;

(6) When issuing a warehouse receipt
and purposefully omitting any infor-
mation, notate the blank to show such
intent;

(7) Not deliver any portion of an agri-
cultural product for which they have
issued a negotiable warehouse receipt
until the warehouse receipt has been
surrendered to them and canceled as
prescribed in the applicable licensing
agreement;

(8) Not deliver more than 90% of the
receipted quantity of an agricultural
product for which they have issued a
non-negotiable warehouse receipt until
such warehouse receipt has been sur-
rendered or the depositor or the deposi-
tor’s agent has provided a written
order for the agricultural product and
the warehouse receipt surrendered
upon final delivery; and

(9) Deliver, upon proper presentation
of a warehouse receipt for any agricul-
tural product, and payment or tender
of all advances and charges, to the de-
positor or lawful holder of such ware-
house receipt the agricultural product
of such identity, quantity, grade and
condition as set forth in such ware-
house receipt.

(c) In the case of a lost or destroyed
warehouse receipt, a new warehouse re-
ceipt upon the same terms, subject to
the same conditions, and bearing on its
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face the number and the date of the
original warehouse receipt may be
issued.

§735.301 Notification requirements.

Warehouse operators must file with
DACO the name and genuine signature
of each person authorized to sign ware-
house receipts for the licensed ware-
house operator, and will promptly no-
tify DACO of any changes with respect
to persons authorized to sign.

§735.302

Paper warehouse receipts must be
issued as follows:

(a) On distinctive paper specified by
DACO;

(b) Printed by a printer authorized by
DACO; and

(c) Issued, identified and maintained
in a consecutive order.

Paper warehouse receipts.

§735.303 Electronic
ceipts.

(a) Warehouse operators issuing EWR
under the Act may issue EWR’s for the
agricultural product stored in their
warehouse. Warehouse operators
issuing EWR’s under the Act must:

(1) Only issue EWR’s through one
FSA-authorized provider annually;

(2) Inform DACO of the identity of
their provider, when they are a first
time user of EWR’s, 60 calendar days in
advance of issuing an EWR through
that provider. DACO may waive or
modify this 60-day requirement as set
forth in §735.2(b);

(3) Before issuing an EWR, request
and receive from FSA a range of con-
secutive warehouse receipt numbers
that the warehouse will use consecu-
tively for issuing their EWR’s;

(4) When using an authorized pro-
vider, issue and cancel all warehouse
receipts as EWR’s;

(5) Cancel an EWR only when they
are the holder of the warehouse re-
ceipt;

(6) Be the holder of an EWR to cor-
rect information contained within any
required data field;

(7)Y Receive written authorization
from FSA at least 30 calendar days be-
fore changing providers. Upon author-
ization, they may request their current
provider to transfer their EWR data
from its Central Filing System (CFS)

warehouse re-
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to the CFS of the authorized provider
whom they select; and

(8) Notify all holders of EWR’s by in-
clusion in the CFS at least 30 calendar
days before changing providers, unless
otherwise required or allowed by FSA.

(b) An EWR establishes the same
rights and obligations with respect to
an agricultural product as a paper
warehouse receipt and possesses the
following attributes:

(1) The holder of an EWR will be enti-
tled to the same rights and privileges
as the holder of a paper warehouse re-
ceipt.

(2) Only the current holder of the
EWR may transfer the EWR to a new
holder.

(3) The identity of the holder must be
confidential and included as informa-
tion for every EWR.

(4) Only one person may be des-
ignated as the holder of an EWR at any
one time.

(6) A warehouse operator may not
issue an EWR on a specific identity-
preserved or commingled lot of agricul-
tural product or any portion thereof
while another valid warehouse receipt
representing the same specific iden-
tity-preserved or commingled lot of ag-
ricultural product remains not can-
celed. No two warehouse receipts
issued by a warehouse operator may
have the same warehouse receipt num-
ber or represent the same agricultural
product lot.

(6) An EWR may only be issued to re-
place a paper warehouse receipt if re-
quested by the current holder of the
paper warehouse receipt.

(7) Holders and warehouse operators
may authorize any other user of their
provider or the provider itself to act on
their behalf with respect to their ac-
tivities with this provider. This au-
thorization must be in writing, and ac-
knowledged and retained by the ware-
house operator and provider.

(c) A warehouse operator not licensed
under the Act may, at the option of the
warehouse operator, issue EWRs in ac-
cordance with this subpart, except this
option does not apply to a warehouse
operator that is licensed under State
law to store agricultural products in a
warehouse if the warehouse operator
elects to issue an EWR under State
law.
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Subpart E—Electronic Providers

§735.400 Administration.

This subpart sets forth the regula-
tions under which DACO may authorize
one or more electronic systems under
which:

(a) Electronic documents relating to
the shipment, payment, and financing
of the sale of agricultural products
may be issued or transferred; or

(b) Electronic receipts may be issued
and transferred.

§735.401 Electronic warehouse receipt
and USWA electronic document
providers.

(a) To establish a USWA-authorized
system to issue and transfer EWR’s and
USWA electronic documents, each ap-
plicant must submit to DACO informa-
tion and documents determined by
DACO to be sufficient to determine
that the applicant can comply with the
provisions of the Act. Each provider
operating pursuant to this section
must meet the following requirements:

(1) Have and maintain a net worth as
specified in the applicable provider
agreement;

(2) Maintain two insurance policies;
one for ‘‘errors and omissions’ and an-
other for ‘‘fraud and dishonesty.” Each
policy’s minimum coverage and max-
imum deductible amounts and applica-
bility of other forms of financial assur-
ances as set forth in §735.14 will be pre-
scribed in the applicable provider
agreement. Each policy must contain a
clause requiring written notification to
FSA 30 days prior to cancellation or as
prescribed by FSA;

(3) Submit a current review or an
audit level financial statement pre-
pared according to generally accepted
accounting standards as defined by the
American Institute of Certified Public
Accountants;

(4) For any entity that is not an indi-
vidual, a document that establishes
proof of the existence, such as:

(i) For a partnership, an executed
partnership agreement; and

(ii) For a corporation:

(A) Articles of incorporation certified
by the Secretary of State of the appli-
cable State of incorporation;

(B) Bylaws; and

(C) Permits to do business; and
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(iii) For a limited partnership, an ex-
ecuted limited partnership agreement;
and

(iv) For a limited liability company:

(A) Articles of organization or simi-
lar documents; and

(B) Operating agreement or similar
agreement.

(5) Meet any additional financial re-
quirements as set forth in the applica-
ble provider agreement;

(6) Pay user fees annually to FSA, as
set and announced annually by FSA
prior to April 1 of each calendar year;
and

(7) Operate a CFS as a neutral third
party in a confidential and secure fash-
ion independent of any outside influ-
ence or bias in action or appearance.

(b) The provider agreement will con-
tain, but not be limited to, these basic
elements:

(1) Scope of authority;

(2) Minimum document and ware-
house receipt requirements;

(3) Liability;

(4) Transfer of records protocol;

(5) Records;

(6) Conflict of interest requirements;

(7) USDA common electronic infor-
mation requirements;

(8) Financial requirements

(9) Terms of insurance policies or as-
surances;

(10) Provider’s integrity statement;

(11) Security audits; and

(12) Submission, authorization, ap-
proval, use and retention of documents.

(c) DACO may suspend or terminate a
provider’s agreement for cause at any
time.

(1) Hearings and appeals will be con-
ducted in accordance with procedures
as set forth in §§735.6 and 735.8.

(2) Suspended or terminated pro-
viders may not execute any function
pertaining to USDA, USWA documents,
or USWA or State EWR’s during the
pendency of any appeal or subsequent
to this appeal if the appeal is denied,
except as authorized by DACO.

(3) The provider or DACO may termi-
nate the provider agreement without
cause solely by giving the other party
written notice 60 calendar days prior to
termination.

(d) BEach provider agreement will be
automatically renewed annually on
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April 30th as long as the provider com-
plies with the terms contained in the
provider agreement, the regulations in
this subpart, and the Act.

§735.402 Providers of other electronic
documents.

(a) To establish a USWA-authorized
system to issue and transfer OED, each
applicant must submit to DACO infor-
mation and documents determined by
DACO to be sufficient to determine
that the applicant can comply with the
provisions of the Act. Each provider
operating pursuant to this section
must meet the following requirements:

(1) Have and maintain a net worth as
specified in the applicable provider
agreement;

(2) Maintain two insurance policies;
one for ’errors and omissions’ and an-
other for ’fraud and dishonesty’. Each
policy’s minimum coverage and max-
imum deductible amounts and applica-
bility of other forms of financial assur-
ances as set forth in §735.14 will be pre-
scribed in the applicable provider
agreement. Each policy must contain a
clause requiring written notification to
FSA 30 days prior to cancellation or as
prescribed by FSA;

(3) Submit a current review or an
audit level financial statement pre-
pared according to generally accepted
accounting standards as defined by the
American Institute of Certified Public
Accountants;

(4) For any entity that is not an indi-
vidual, a document that establishes
proof of the existence, such as:

(i) For a partnership, an executed
partnership agreement; and

(ii) For a corporation:

(A) Articles of incorporation certified
by the Secretary of State of the appli-
cable State of incorporation;

(B) Bylaws; and

(C) Permits to do business; and

(iii) For a limited partnership, an ex-
ecuted limited partnership agreement;
and

(iv) For a limited liability company:

(A) Articles of organization or simi-
lar documents; and

(B) Operating agreement or similar
agreement.

(5) Meet any additional financial re-
quirements as set forth in the applica-
ble provider agreement;
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(6) Pay user fees annually to FSA, as
set and announced annually by FSA
prior to April 1 of each calendar year;
and

(7) Operate a CFS as a neutral third
party in a confidential and secure fash-
ion independent of any outside influ-
ence or bias in action or appearance.

(b) The provider agreement will con-
tain, but not be limited to, these basic
elements:

(1) Scope of authority;

(2) Minimum document and ware-
house receipt requirements;

(3) Liability;

(4) Transfer of records protocol;

(5) Records;

(6) Conflict of interest requirements;

(7) USDA common electronic infor-
mation requirements;

(8) Financial requirements;

(9) Terms of insurance policies or as-
surances;

(10) Provider’s integrity statement;

(11) Security audits; and

(12) Submission, authorization, ap-
proval, use and retention of documents.

(c) DACO may suspend or terminate a
provider’s agreement for cause at any
time.

(1) Hearings and appeals will be con-
ducted in accordance with procedures
as set forth in §§735.6 and 735.8.

(2) Suspended or terminated pro-
viders may not execute any function
pertaining to USDA, USWA documents,
USWA or State EWR’s or OED’s during
the pendency of any appeal or subse-
quent to this appeal if the appeal is de-
nied, except as authorized by DACO.

(d) Each provider agreement will be
automatically renewed annually on
April 30th as long as the provider com-
plies with the terms contained in the
provider agreement, the regulations in
this subpart, and the Act.

(e) In addition to audits prescribed in
this section the provider must submit a
copy of any audit, examination or in-
vestigative report prepared by any Fed-
eral regulatory agency with respect to
the provider including agencies such
as, but not limited to, the Comptroller
of the Currency, Department of the
Treasury, the Federal Trade Commis-
sion, and the Commodity Futures
Trading Commission.
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§735.403 Audits.

(a) No later than 120 calendar days
following the end of the provider’s fis-
cal year, the provider authorized under
§§735.401 and 735.402 must submit to
FSA an annual audit level financial
statement and an electronic data proc-
essing audit that meets the minimum
requirements as provided in the appli-
cable provider agreement. The elec-
tronic data processing audit will be
used by DACO to evaluate current com-
puter operations, security, disaster re-
covery capabilities of the system, and
compatibility with other systems au-
thorized by DACO.

(b) Each provider will grant the De-
partment unlimited, free access at any
time to all records under the provider’s
control relating to activities conducted
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under this part and as specified in the
applicable provider agreement.

§735.404 Schedule of charges and
rates.
(a) A provider authorized under

§§735.401 or 735.402 must furnish FSA
with copies of its current schedule of
charges and rates for all services as
they become effective.

(b) Charges and rates assessed any
user by the provider must be in effect
for a minimum period of one year.

(¢c) Providers must furnish FSA and
all users a 60-calendar day advance no-
tice of their intent to change any
charges and rates.

PART 743 [RESERVED]



SUBCHAPTER D—SPECIAL PROGRAMS

PART 750—SOIL BANK

EDITORIAL NOTE: Part 750 (formerly part
485 of title 6), published at 21 FR 6289, Aug.
22, 1956, and redesignated at 26 FR 5788, June
29, 1961, is no longer carried in the Code of
Federal Regulations. This deletion does not
relieve any person of any obligation or li-
ability incurred under these regulations, nor
deprive any person of any rights received or
accrued under the provisions of this part.
For FEDERAL REGISTER citations affecting
this part, see the ‘“List of CFR Sections Af-
fected, 1949-1963, 1964-1972, and 1973-1985,”
published in seven separate volumes.

PART 760—INDEMNITY PAYMENT
PROGRAMS

Subpart A—Dairy Indemnity Payment
Program
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AUTHORITY: 7 U.S.C. 612c; Pub. L. 106-387,
114 Stat. 1549; Pub. L. 107-76, 115 Stat. 704;
Title III, Pub. L. 109-234, 120 Stat. 474; 16
U.S.C. 3801, note; and Title IX, Pub.L. 110-28.

Subpart A—Dairy Indemnity
Payment Program

AUTHORITY: Pub. L. 106-387, 114 Stat. 1549,
and Pub. L. 107-76, 115 Stat. 704.

SOURCE: 43 FR 10535, Mar. 14, 1978, unless
otherwise noted.

PROGRAM OPERATIONS

§760.1 Administration.

This indemnity payment program
will be carried out by FSA under the
direction and supervision of the Deputy
Administrator. In the field, the pro-
gram will be administered by the State
and county committees.

§760.2 Definitions.

For purposes of this subject, the fol-
lowing terms shall have the meanings
specified:

(a) Secretary means the Secretary of
Agriculture of the United States or any
officer or employee of the U.S. Depart-
ment of Agriculture to whom he has
delegated, or to whom he may here-
after delegate, authority to act in his
stead.
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(b) FSA means the Farm Service
Agency, U.S. Department of Agri-
culture.

(c) Deputy Administrator means the
Deputy Administrator for Farm Pro-
grams, FSA.

(d) State committee means the FSA
State committee.

(e) County committee means the FSA
county committee.

(f) Pesticide means an economic poi-
son which was registered pursuant to
the provisions of the Federal Insecti-
cide, Fungicide, and Rodenticide Act,
as amended (7 U.S.C. 135 through 135k),
and approved for use by the Federal
Government.

(g) Chemicals or Toxic Substances
means any chemical substance or mix-
ture as defined in the Toxic Substances
Control Act (156 U.S.C. 2602).

(h) Nuclear Radiation or Fallout means
contamination from nuclear radiation
or fallout from any source.

(i) Violating Substance means one or
more of the items defined in para-
graphs (f), (g), and (h) of this section.

(j) Public agency means any Federal,
State or local public regulatory agen-
cy.

(k) Affected farmer means a person
who produces whole milk which is re-
moved from the commerical market
any time from:

(1) Pursuant to the direction of a
public agency because of the detection
of pesticide residues in such whole
milk by tests made by a public agency
or under a testing program deemed
adequate for the purpose by a public
agency, or

(2) Pursuant to the direction of a
public agency because of the detection
of other residues of chemicals or toxic
substances residues, or contamination
from nuclear radiation or fallout in
such whole milk by tests made by a
public agency or under a testing pro-
gram deemed adequate for the purpose
by a public agency.

(1) Affected manufacturer means a per-
son who manufactures dairy products
which are removed from the commer-
cial market pursuant to the direction
of a public agency because of the detec-
tion of pesticide residue in such dairy
products by tests made by a public
agency or under a testing program
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deemed adequate for the purpose by a
public agency.

(m) Milk handler means the mar-
keting agency to or through which the
affected dairy farmer marketed his
whole milk at the time he was directed
by the public agency to remove his
whole milk from the commercial mar-
ket.

(n) Person means an individual, part-
nership, association, corporation,
trust, estate, or other legal entity.

(0) Application period means any pe-
riod during which an affected farmer’s
whole milk is removed from the com-
mercial market pursuant to direction
of a public agency for a reason speci-
fied in paragraph (k) of this section and
for which application for payment is
made.

(p) Pay period means (1) in the case of
an affected farmer who markets his
whole milk through a milk handler,
the period used by the milk handler in
settling with the affected farmer for
his whole milk, usually biweekly or
monthly, or (2) in the case of an af-
fected farmer whose commercial mar-
ket consists of direct retail sales to
consumers, a calendar month.

(a) Whole milk means milk as it is
produced by cows.

(r) Commercial market means (1) the
market to which the affected farmer
normally delivers his whole milk and
from which it was removed because of
detection therein of a residue of a vio-
lating substance(s) or (2) the market to
which the affected manufacturer nor-
mally delivers his dairy products and
from which they were removed because
of detection therein of pesticide res-
idue.

(s) Removed from the commercial market
means (1) produced and destroyed or
fed to livestock, (2) produced and deliv-
ered to a handler who destroyed it or
disposed of it as salvage (such as sepa-
rating whole milk, destroying the fat,
and drying the skim milk), or (3) pro-
duced and otherwise diverted to other
than the commercial market.

(t) Payment subject to refund means a
payment which is made by a milk han-
dler to an affected farmer, and which
such farmer is obligated to refund to
the milk handler.

(u) Base period means the calendar
month or 4-week period immediately
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preceding removal of milk from the
market.

[43 FR 10535, Mar. 14, 1978, as amended by
Amdt. 1, 4 FR 36360, July 22, 1979; 52 FR
17935, May 13, 1987; 53 FR 44001, Nov. 1, 1988;
56 FR 1358, Jan. 14, 1991; 61 FR 18485, Apr. 26,
1996; 71 FR 27190, May 10, 2006]

PAYMENTS TO DAIRY FARMERS FOR MILK

§760.3 Indemnity payments on milk.

An indemnity payment for milk may
be made to an affected farmer who is
determined by the county committee
to be in compliance with all the terms
and conditions of this subpart in the
amount of the fair market value of his
normal marketings for the application
period, as determined in accordance
with §§760.4 and 760.5, less (a) any
amount he received for whole milk
marketed during the applications pe-
riod, and (b) any payment not subject
to refund which he received from a
milk handler with respect to whole
milk removed from the commercial
market during the application period.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§760.4 Normal marketings of milk.

(a) The county committee shall de-
termine the affected farmer’s normal
marketings which, for the purposes of
this subpart, shall be the sum of the
quantities of whole milk which such
farmer would have sold in the commer-
cial market in each of the pay periods
in the application period but for the re-
moval of his whole milk from the com-
mercial market because of the detec-
tion of a residue of a violating sub-
stance.

(b) Normal marketings for each pay
period are based on the average daily
production during the base period.

(c) Normal marketings determined in
paragraph (b) of this section are ad-
justed for any change in the daily aver-
age number of cows milked during each
pay period the milk is off the market
compared with the average number of
cows milked daily during the base pe-
riod.

(d) If only a portion of a pay period
falls within the application period, nor-
mal marketings for such pay period
shall be reduced so that they represent
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only that part of such pay period which
is within the application period.

[43 FR 10535, Mar. 14, 1978, as amended by
Amdt. 1, 44 FR 36360, July 22, 1979]

§760.5 Fair market value of milk.

(a) The county committee shall de-
termine the fair market value of the
affected farmer’s normal marketings,
which, for the purposes of this subpart,
shall be the sum of the net proceeds
such farmer would have received for his
normal marketings in each of the pay
periods in the application period.

(b) The county committee shall de-
termine the net proceeds the affected
farmer would have received in each of
the pay periods in the application pe-
riod (1) in the case of an affected farm-
er who markets his whole milk through
a milk handler, by multiplying the af-
fected farmer’s normal marketings for
each such pay period by the average
net price per hundred-weight of whole
milk paid during the pay period by
such farmer’s milk handler in the same
area for whole milk similar in quality
and butterfat test to that marketed by
the affected farmer in the base period
used to determine his normal mar-
ketings, or (2) in the case of an affected
farmer whose commercial market con-
sists of direct retail sales to con-
sumers, by multiplying the affected
farmer’s normal marketings for each
such pay period by the average net
price per hundredweight of whole milk,
as determined by the county com-
mittee, which other producers in the
same area who marketed their whole
milk through milk handlers received
for whole milk similar in quality and
butterfat test to that marketed by the
affected farmer during the base period
used to determine his normal mar-
ketings.

(¢) In determining the net price for
whole milk, the county committee
shall deduct from the gross price there-
for any transportation, administrative,
and other costs of marketing which it
determines are normally incurred by
the affected farmer but which were not
incurred because of the removal of his
whole milk from the commercial mar-
ket.
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§760.6 Information to be furnished.

The affected farmer shall furnish to
the county committee complete and
accurate information sufficient to en-
able the county committee or the Dep-
uty Administrator to make the deter-
minations required in this subpart.
Such information shall include, but is
not limited to:

(a) A copy of the notice from, or
other evidence of action by, the public
agency which resulted in the removal
of the affected farmer’s whole milk
from the commercial market.

(b) The specific name of the violating
substance causing the removal of his
whole milk from the commercial mar-
ket, if not included in the notice or
other evidence of action furnished
under paragraph (a) of this section.

(c) The quantity and butterfat test of
whole milk produced and marketed
during the base period. This informa-
tion must be a certified statement
from the affected farmer’s milk han-
dler or any other evidence the county
committee accepts as an accurate
record of milk production and but-
terfat tests during the base period.

(d) The average number of cows
milked during the base period and dur-
ing each pay period in the application.

(e) If the affected farmer markets his
whole milk through a milk handler, a
statement from the milk handler show-
ing, for each pay period in the applica-
tion period, the average price per hun-
dred-weight of whole milk similar in
quality to that marketed by the af-
fected farmer during the base period
used to determine his normal mar-
ketings. If the milk handler has infor-
mation as to the transportation, ad-
ministrative, and other costs of mar-
keting which are normally incurred by
producers who market through the
milk handler but which the affected
farmer did not incur because of re-
moval of his whole milk from the mar-
ket, the average price stated by the
milk handler shall be the average gross
price paid producers less any such
costs. If the milk handler does not have
such information, the affected farmer
shall furnish a statement setting forth
such costs, if any.

(f) The amount of proceeds, if any, re-
ceived by the affected farmer from the
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marketing of whole milk produced dur-
ing the application period.

(g) The amount of any payments not
subject to refund made to the affected
farmer by the milk handler with re-
spect to the whole milk produced dur-
ing the application period and remove
from the commercial market.

(h) To the extent that such informa-
tion is available to the affected farmer,
the name of any pesticide, chemical, or
toxic substance used on the farm with-
in 24 months prior to the application
period, the use made of the pesticide,
chemical, or toxic substance, the ap-
proximate date of such use, and the
name of the manufacturer and the reg-
istration number, if any, on the label
on the container of the pesticide,
chemical, or toxic substance.

(i) To the extent possible, the source
of the pesticide, chemical, or toxic sub-
stance that caused the contamination
of the whole milk, and the results of
any laboratory tests on the feed sup-
ply.

(j) Such other information as the
county committee may request to en-
able the county committee or the Dep-
uty Administrator to make the deter-
minations required in this subpart.

[43 FR 10535, Mar. 14, 1978, as amended by
Amdt. 1, 44 FR 36360, June 22, 1979]

§760.7 Other requirements
fected farmers.

An indemnity payment for milk may
be made under this subpart to an af-
fected farmer only under the following
conditions:

(a) If the pesticide, chemical, or toxic
substance, contaminating the milk was
used by the affected farmer, he estab-
lished each of the following:

(1) That the pesticide, chemical or
toxic substance, when used, was reg-
istered (if applicable) and approved for
use as provided in §760.2(f);

(2) That the contamination of his
milk was not the result of his failure to
use the pesticide, chemical, or toxic
substance, according to the directions
and limitations stated on the label;

(3) That the contamination of his
milk was not otherwise his fault.

(b) If the pesticide, chemical, or toxic
substance contaminating the milk was
not used by the affected farmer, he es-
tablishes each of the following:

for af-
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(1) He did not know or have reason to
believe that any feed which he pur-
chased and which contaminated his
milk contained a harmful residue of a
pesticide, a chemical, or a toxic sub-
stance or was contaminated by nuclear
radiation or fallout.

(2) None of the milk was produced by
dairy cattle which he knew, or had rea-
son to know at the time he acquired
them, were contaminated with residues
of pesticides, chemicals or toxic sub-
stances, or by nuclear radiation or fall-
out.

(3) The contamination of his milk
was not otherwise his fault.

(c) The affected farmer has adopted
recommended practices for eliminating
residues of pesticides, chemicals, or
toxic substances or contamination
from nuclear radiation or fallout from
his milk as soon as practicable fol-
lowing the discovery of the initial con-
tamination.

[43 FR 105635, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§760.8 Application for payments for
milk

The affected farmer or his legal rep-
resentative, as provided in §§760.25 and
760.29, must sign and file an application
for payment on a form which is ap-
proved for that purpose by the Deputy
Administrator. The form must be filed
with the county FSA office for the
county where the farm headquarters
are located no later than December 31
following the end of the fiscal year in
which the loss occurred, or such later
date as the Deputy Administrator may
specify. The application for payment
shall cover application periods of at
least 28 days, except that, if the entire
application period, or the last applica-
tion period, is shorter than 28 days, ap-
plications for payment may be filed for
such shorter period. The application
for payment shall be accompanied by
the information required by §760.6 as
well as any other information which
will enable the county committee to
determine whether the making of an
indemnity payment is precluded for
any of the reasons set forth in §760.7.
Such information shall be submitted
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on forms approved for the purpose by
the Deputy Administrator.

[43 FR 10535, Mar. 14, 1978, as amended at 51
FR 12986, Apr. 17, 1986; 52 FR 17935, May 13,
1987]

§760.9 Other legal recourse.

(a) No indemnity payment shall be
made for contaminated milk resulting
from residues of chemicals or toxic
substances if, within 30 days after re-
ceiving a complete application, the
Deputy Administrator determines that
other legal recouse is available to the
farmer. An application shall not be
deemed complete unless it contains all
information necessary to make a deter-
mination as to whether other legal re-
course is available to the farmer. How-
ever, notwithstanding such a deter-
mination, the Deputy Administrator
may reopen the case at a later date and
make a new determination on the mer-
its of the case as may be just and equi-
table.

(b) In the event that a farmer re-
ceives an indemnity payment under
this subpart, and such farmer is later
compensated for the same loss by the
person (or the representative or suc-
cessor in interest of such person) re-
sponsible for such loss, the indemnity
payment shall be refunded by the farm-
er to the Department of Agriculture:
Provided, That the amount of such re-
fund shall not exceed the amount of
other compensation received by the
farmer.

[Amdt. 1, 44 FR 36361, June 22, 1979]

PAYMENTS TO MANUFACTURERS
AFFECTED BY PESTICIDES

§760.20 Payments to manufacturers of
dairy products.

An indemnity payment may be made
to the affected manufacturer who is de-
termined by the Deputy Administrator
to be in compliance with all the terms
and conditions of this subpart in the
amount of the fair market value of the
product removed from the commercial
market because of pesticide residues,
less any amount the manufacturer re-
ceives for the product in the form of
salvage.

NoOTE: Manufacturers are not eligible for
payment when dairy products are contami-
nated by chemicals, toxic substances (other



Farm Service Agency, USDA

than pesticides) ornuclearradiationor fall-

out.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§760.21 Application for payments by
manufacturers.

The affected manufacturer, or his
legal representatives, shall file an ap-
plication for payment with the Deputy
Administrator, FSA, Washington, D.C.,
through the county office serving the
county where the contaminated prod-
uct is located. The application for pay-
ment may be in the form of a letter or
memorandum. Such letter or memo-
randum, however, must be accom-
panied by acceptable documentation to
support such application for payment.

§760.22 Information to be furnished
by manufacturer.

The affected manufacturer shall fur-
nish  the Deputy  Administrator,
through the county committee, com-
plete and accurate information suffi-
cient to enable him to make the deter-
mination as to the manufacturer’s eli-
gibility to receive an indemnity pay-
ment. Such information shall include,
but is not limited to:

(a) A copy of the notice or other evi-
dence of action by the public agency
which resulted in the product being re-
moved from the commerical market.

(b) The name of the pesticide causing
the removal of the product from the
commerical market and, to the extent
possible, the source of the pesticide.

(c) A record of the quantity of milk
or butterfat used to produce the prod-
uct for which an indemnity payment is
requested.

(d) The identity of any pesticide used
by the affected manufacturer.

(e) Such other information as the
Deputy Administrator may request to
enable him to make the determina-
tions required in this subpart.

§760.23 Other requirements for manu-
facturers.

An indemnity payment may be made
under this subpart to an affected man-
ufacturer only under the following con-
ditions:

(a) If the pesticide contaminating the
product was used by the affected manu-
facturer, he establishes each of the fol-
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lowing: (1) That the pesticide, when
used, was registered and recommended
for such use as provided in §760.2(f); (2)
that the contamination of his product
was not the result of his failure to use
the pesticide in accordance with the di-
rections and limitations stated on the
label of the pesticide; and (3) that the
contamination of his product was not
otherwise his fault.

(b) If the pesticide contaminating the
product was not used by the affected
manufacturer: (1) He did not know or
have reason to believe that the milk
from which the product was processed
contained a harmful level of pesticide
residue, and (2) the contamination of
his product was not otherwise his fault.

(c) In the event that a manufacturer
receives an indemnity payment under
this subpart, and such manufacturer is
later compensated for the same loss by
the person (or the representative or
successor in interest of such person) re-
sponsible for such loss, the indemnity
payment shall be refunded by the man-
ufacturer to the Department of Agri-
culture: Provided, That the amount of
such refund shall not exceed the
amount of other compensation received
by the manufacturer.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982; 51 FR 12987, Apr. 17,
1986; 52 FR 17935, May 13, 1987]

GENERAL PROVISIONS

§760.24 Limitation of authority.

(a) County executive directors and
State and county committees do not
have authority to modify or waive any
of the provisions of the regulations in
this subpart.

(b) The State committee may take
any action authorized or required by
the regulations in this subpart to be
taken by the county committee when
such action has not been taken by the
county committee. The State com-
mittee may also:

(1) Correct, or require a county com-
mittee to correct, any action taken by
such county committee which is not in
accordance with the regulations in this
subpart, or (2) require a county com-
mittee to withhold taking any action
which is not in accordance with the
regulations in this subpart.
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(c) No delegation herein to a State or
county committee shall preclude the
Deputy Administrator or his designee
from determining any question arising
under the regulations in this subpart
or from reversing or modifying any de-
termination made by a State or county
committee.

§760.25 Estates and trusts; minors.

(a) A receiver of an insolvent debtor’s
estate and the trustee of a trust estate
shall, for the purpose of this subpart,
be considered to represent an insolvent
affected farmer or manufacturer and
the beneficiaries of a trust, respec-
tively, and the production of the re-
ceiver or trustee shall be considered to
be the production of the person or man-
ufacturer he represents. Program docu-
ments executed by any such person will
be accepted only if they are legally
valid and such person has the authority
to sign the applicable documents.

(b) An affected dairy farmer or manu-
facturer who is a minor shall be eligi-
ble for indemnity payments only if he
meets one of the following require-
ments:

(1) The right of majority has been
conferred on him by court proceedings
or by statute; (2) a guardian has been
appointed to manage his property and
the applicable program documents are
signed by the guardian; or (3) a bond is
furnished under which the surety guar-
antees any loss incurred for which the
minor would be liable had he been an
adult.

(2) [Reserved]

§760.26 Appeals.

The appeal regulations issued by the
Administrator, FSA, part 780 of this
chapter, shall be applicable to appeals
by dairy farmers or manufacturers
from determinations made pursuant to
the regulations in this subpart.

§760.27 Setoffs.

(a) If the affected farmer or manufac-
turer is indebted to any agency of the
United States and such indebtedness is
listed on the county debt record, in-
demnity payments due the affected
farmer or manufacturer under the reg-
ulations in this part shall be applied,
as provided in the Secretary’s setoff
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regulations, part 13 of this title, to
such indebtedness.

(b) Compliance with the provisions of
this section shall not deprive the af-
fected farmer or manufacturer of any
right he would otherwise have to con-
test the justness of the indebtedness
involved in the setoff action, either by
administrative appeal or by legal ac-
tion.

§760.28 Overdisbursement.

If the indemnity payment disbursed
to an affected farmer or to a manufac-
turer exceeds the amount authorized
under the regulations in this subpart,
the affected farmer or manufacturer
shall be personally liable for repay-
ment of the amount of such excess.

§760.29 Death, incompetency, or dis-
appearance.

In the case of the death, incom-
petency, or disappearance of any af-
fected farmer or manufacturer who
would otherwise receive an indemnity
payment, such payment may be made
to the person or persons specified in
the regulations contained in part 707 of
this chapter. The person requesting
such payment shall file Form FSA-325,
“Application for Payment of Amounts
Due Persons Who Have Died, Dis-
appeared, or Have Been Declared In-
competent,” as provided in that part.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§760.30 Records and inspection there-
of.

(a) The affected farmer, as well as his
milk handler and any other person who
furnished information to such farmer
or to the county committee for the
purpose of enabling such farmer to re-
ceive a milk indemnity payment under
this subpart, shall maintain any exist-
ing books, records, and accounts sup-
porting any information so furnished
for 3 years following the end of the
year during which the application for
payment was filed. The affected farm-
er, his milk handler, and any other per-
son who furnishes such information to
the affected farmer or to the county
committee shall permit authorized rep-
resentatives of the Department of Agri-
culture and the General Accounting Of-
fice, during regular business hours, to
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inspect, examine, and make copies of
such books, records, and accounts.

(b) The affected manufacturer or any
other person who furnishes information
to the Deputy Administrator for the
purposes of enabling such manufac-
turer to receive an indemnity payment
under this subpart shall maintain any
books, records, and accounts sup-
porting any information so furnished
for 3 years following the end of the
year during which the application for
payment was filed. The affected manu-
facturer or any other person who fur-
nishes such information to the Deputy
Administrator shall permit authorized
representatives of the Department of
Agriculture and the General Account-
ing Office, during regular business
hours, to inspect, examine, and make
copies of such books, records, and ac-
counts.

§760.31 Assignment.

No assignment shall be made of any
indemnity payment due or to come due
under the regulations in this subpart.
Any assignment or attempted assign-
ment of any indemnity payment due or
to come due under this subpart shall be
null and void.

§760.32 Instructions and forms.

The Deputy Administrator shall
cause to be prepared such forms and in-
structions as are necessary for car-
rying out the regulations in this sub-
part. Affected farmers and manufactur-
ers may obtain information necessary
to make application for a dairy indem-
nity payment from the county FSA of-
fice. Form FSA-373—Application for
Indemnity Payment, is available at the
county ASC office.

[43 FR 10535, Mar. 14, 1978, as amended at 47
FR 24689, June 8, 1982]

§760.33 Availability of funds.

Payment of indemnity claims will be
contingent upon the availability of
funds to the Department to pay such
claims. With respect to claims filed
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after October 1, 1982, if the Department
determines that the amount of claims
to be filed under the program will ex-
ceed the funds available to the Depart-
ment, to pay such claims payments
will be made so that each eligible
claimant will receive a pro rata share
of the remaining funds available to the
Department to pay dairy indemnity
claims.

(Approved by the Office of Management and
Budget under control number 0560-0045)

[48 FR 40367, Sept. 7, 1983 and 49 FR 8906, Mar.
9, 1984]

§760.34 Paperwork Reduction Act as-
signed numbers.

The information collection require-
ments contained in these regulations (7
CFR part 760) have been approved by
the Office of Management and Budget
(OMB) under the provisions of 44 U.S.C.
Chapter 35 and have been assigned OMB
control number 0560-0045.

[49 FR 29564, July 23, 1984]

Subpart B—General Provisions for
the 2005 Section 32 Hurricane
Disaster Programs

SOURCE: 72 FR 878, Jan. 9, 2007, unless oth-
erwise noted.

§760.101 Eligible counties, hurricanes
and disaster periods.

Producers who have suffered certain
losses due to 2005 Hurricanes Dennis,
Katrina, Ophelia, Rita, and Wilma (2005
hurricanes) in the following counties
(eligible counties) are eligible to enroll
in the programs made available under
subparts B through F of this part. The
‘Disaster Period’ is the time period in
which losses occurred that would be
considered eligible for the programs
under subparts B through F of this
part. Funds for the programs in sub-
parts B through G are made available
under Section 32 of the Act of August
24, 1935, as amended (Section 32).
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§760.102

§760.102 Applicability.

(a) This part establishes the terms
and conditions under which the fol-
lowing programs will be administered
with respect to producers affected by
2005 hurricanes in eligible counties:

(1) Hurricane Indemnity Program
(HIP);

(2) Feed Indemnity Program (FIP);

(3) Livestock Indemnity Program
(LIP);

(4) Tree Indemnity Program (TIP);
and

(5) Aquaculture grants to States.

(b) The amount that may be ex-
pended for payments under subparts B
through G of this part shall not exceed
the amount of Section 32 funds made
available by the Secretary for the ad-
ministration of these programs.

(c) To be eligible for payments under
these programs, producers must com-
ply with all applicable provisions under
subparts B through G of this part and,
in the case of State grants, by the
State.

§760.103 Administration of HIP, FIP,
LIP, and TIP.

(a) These programs are administered
under the general supervision of the
Administrator, FSA.

(b) FSA representatives do not have
authority to modify or waive any of
the provisions of the regulations of
subparts B through F of this part.

(c) The State FSA committee shall
take any action required by the regula-
tions of subparts B through F of this
part that the county FSA committee
has not taken. The State committee
shall also:

(1) Correct, or require a county com-
mittee to correct, any action taken by
such county committee that is not in
accordance with the regulations of sub-
parts B through F of this part; or

(2) Require a county committee to
withhold taking any action that is not
in accordance with subparts B through
F of this part.

(d) No provision or delegation to a
State or county FSA committee shall
preclude the Administrator, FSA, Dep-
uty Administrator for Farm Programs,
FSA or a designee or other such per-
son, from determining any question
arising under the program or from re-
versing or modifying any determina-
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tion made by a State or county FSA
committee.

§760.104 Definitions.

The following definitions in this sec-
tion apply to the programs in subparts
B through G of this part. The terms de-
fined in part 718 of this chapter and
parts 1400 and 1437 of this title shall
also be applicable, except where they
conflict with the definitions set forth
in this section.

Application means the ‘2006 Hurricane
Disaster Programs Application’ form
issued by FSA.

Application period means the date es-
tablished by the Deputy Administrator
for producers to apply for program ben-
efits.

Bush means a thick densely branched
woody shrub grown for the production
of an annual crop for commercial mar-
ket for human consumption.

Commercial use means used in the op-
eration of a business activity engaged
in as a means of livelihood for profit by
the eligible producer.

Crop insurance means an insurance
policy reinsured by the Federal Crop
Insurance Corporation under the provi-
sions of the Federal Crop Insurance
Act, as amended.

Farming operation means a business
enterprise engaged in the production of
agricultural products.

Fruit tree means a woody perennial
plant having a single main trunk, com-
monly exceeding 10 feet in height and
usually devoid of branches below, but
bearing a head of branches and foliage
or crown of leaves at the summit that
is grown for the production of an an-
nual crop, including nuts, for commer-
cial market for human consumption.

Owner means one who had legal own-
ership of the trees, bushes, vines, or
livestock for which benefits are being
requested under subparts B through F,
on the day such plant or livestock per-
ished or suffered losses due to an eligi-
ble hurricane as set forth §760.101.

Stand means a contiguous acreage of
the same crop of trees, bushes, or
vines, and excludes container-grown
Ccrops.
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Tier means the geographic bands of
damage generally correlating to the se-
verity of damage caused by the max-
imum sustained winds of the applicable
hurricanes.

Vine means a plant from which an an-
nual fruit crop is produced for commer-
cial market for human consumption,
such as grape, kiwi, or passion fruit,
that has a flexible stem supported by
climbing, twining, or creeping along a
surface.

§760.105 Application for payment.

(a) A producer who applies for any
program under subparts B through F
shall file an application and any re-
quired supporting documentation in
the county FSA office serving the
county where the eligible loss oc-
curred; or in the case of FIP, where the
eligible livestock were physically lo-
cated on the applicable date.

(b) The application must be filed dur-
ing the application period announced
by FSA.

(c) Payments may be made for eligi-
ble losses suffered by an eligible pro-
ducer who is now deceased or is a dis-
solved entity if a representative who
currently has authority to enter into a
contract for the producer signs the ap-
plication for payment. Proof of author-
ity to sign for the deceased producer or
dissolved entity must be provided. If a
producer is now a dissolved general
partnership or joint venture, all mem-
bers of the general partnership or joint
venture at the time of dissolution or
their duly authorized representatives
must sign the application for payment.

(d) Data furnished by the applicant
will be used to determine eligibility for
program benefits. Furnishing the data
is voluntary; however, without all re-
quired data program benefits will not
be approved or provided.

(e) A minor child shall be eligible to
apply for program benefits so long as
all eligibility requirements are met
and one of the following conditions
exist:

(1) The right of majority has been
conferred upon the minor by court pro-
ceedings or statute;

(2) A guardian has been appointed to
manage the minor’s property, and the
applicable program documents are exe-
cuted by the guardian; or
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(3) A bond is furnished under which a
surety guarantees any loss incurred for
which the minor would be liable had
the minor been an adult.

§760.106 Limitations on payments and
other benefits.

(a) Separate payment limitations
apply to HIP, FIP, LIP, and TIP. No
‘person’ as determined under part 1400
of this title shall receive more than
$80,000 under each of these programs.

(b) An individual or entity whose ad-
justed gross income is in excess of $2.5
million, as determined under part 1400
of this title, shall not be eligible to re-
ceive benefits under this part for HIP,
FIP, LIP, and TIP; except that the in-
dividual or entity may be considered to
meet the adjusted gross income re-
quirement if not less than 75 percent of
the individual’s or entity’s average ad-
justed gross income for the three tax
yvears immediately preceding the appli-
cable crop year is derived from farming
or ranching operations.

(c) As a condition to receive benefits
under subparts B through F, a producer
must have been in compliance with the
provisions of parts 12 and 718 of this
title for the 2005 crop year and must
not otherwise be barred from receiving
benefits under any law.

(d) An individual or entity deter-
mined to be a foreign person under part
1400 of this title shall not be eligible to
receive benefits under subparts B
through F of this part.

§760.107 Appeals.

The appeal regulations set forth at
parts 11 and 780 of this title apply to
determinations made pursuant to sub-
parts B through F of this part.

§760.108 Offsets,
debt settlement.

(a) Except as provided in paragraph
(b) of this section, any payment or por-
tion thereof to any producer shall be
made without regard to questions of
title under State law and without re-
gard to any claim or lien against the
commodity, or proceeds thereof, in
favor of the owner or any other cred-
itor except agencies of the U.S. Gov-
ernment. The regulations governing
offsets and withholdings found at part
792 of this chapter apply to payments

assignments, and



§760.109

made under subparts B through F of
this part.

(b) Any producer entitled to any pay-
ment may assign any payments in ac-
cordance with regulations governing
the assignment of payments found at
part 1404 of this title.

§760.109 Records
thereof.

Producers receiving payments under
the programs in subparts B through F
or any other person who furnishes in-
formation for the purposes of enabling
such producer to receive a payment
under subparts B through F of this part
shall maintain any books, records, and
accounts supporting any information
so furnished for 3 years following the
end of the year during which the appli-
cation for payment was filed. Pro-
ducers receiving payments or any other
person who furnishes such information
to FSA shall permit authorized rep-
resentatives of USDA and the General
Accounting Office during regular busi-
ness hours to inspect, examine, and to
allow such persons to make copies of
such books, records, and to enter upon,
inspect and verify all applicable live-
stock and acreage in which the appli-
cant has an interest for the purpose of
confirming the accuracy of the infor-
mation provided by the applicant.

and inspection

§760.110 Refunds; joint and several li-
ability.

In the event there is a failure to com-
ply with any term, requirement, or
condition for payment or assistance
arising under subparts B through F of
this part, and if any refund of a pay-
ment to FSA shall otherwise become
due in connection with this part, all
payments made in regard to such mat-
ter shall be refunded to FSA together
with interest and late-payment charges
as provided for in part 792 of this chap-
ter.

§760.111 Paperwork Reduction Act as-
signed number.

The information collection required
to support the regulations of subparts
B through F of this part has been ap-
proved by OMB and assigned OMB con-
trol number 0560-0257.
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Subpart C—Hurricane Indemnity
Program

SOURCE: 72 FR 878, Jan. 9, 2007, unless oth-
erwise noted.

§760.201 Applicability.

This subpart sets forth the terms and
conditions applicable to the Hurricane
Indemnity Program (HIP). Benefits
will be provided under this subpart to
producers who have received a crop in-
surance indemnity from the Risk Man-
agement Agency (RMA) based on the
associated loss criteria set forth in
§760.202(a)(1) as provided to FSA by
RMA; and to producers who have re-
ceived Noninsured Crop Disaster As-
sistance Program (NAP) payments
under part 1437 of this title based on
the provisions of §760.202(a)(1). HIP
benefits will be provided under this
subpart to eligible producers who suf-
fered losses due to 2005 hurricanes as
set forth in §760.101.

§760.202

A producer who applies for benefits
under this subpart will be eligible to
receive a payment if both of the fol-
lowing apply:

(a) The producer received a crop in-
surance indemnity from RMA or a NAP
payment under part 1437 of this title
for crop losses:

(1) In an eligible county;

(2) Recorded by RMA or FSA as being
due to a 2005 hurricane and the loss oc-
curred during a disaster period as set
forth in §760.101; and

(3) Were due to any of the following
causes of loss:

(i) Excessive moisture, precipitation,
and/or rain;

(ii) Flood;

(iii) Excessive wind;

(iv) Cyclone;

(v) Tornado;

(vi) Tropical depression;

(vii) Storm surge; or

(viii) Salinity due to salt water in-
trusion; and

(b) An application is filed in accord-
ance with §760.105.

Producer eligibility.

§760.203 Payment calculation.

The disaster benefits under this sub-
part will be equal to the smaller of:
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(a) 30 percent of the RMA crop insur-
ance indemnity or 30 percent of the
NAP payment for eligible crop losses as
provided in §760.202(a)(1), and adding
the crop insurance premium for the in-
demnity as provided in §760.202(a)(1); or

(b) 95 percent of the expected value of
the crop in the absence of a disaster, as
determined by RMA for insured crops,
using information from the crop policy;
and by FSA for NAP crops, using the
producer’s price and yield, minus the
following:

(1) The value of the production as
counted by RMA for insured crops to
establish the indemnity and by FSA for
NAP crops to establish the NAP pay-
ment;

(2) The crop’s eligible indemnity or
NAP payment for eligible crop losses
determined in accordance with
§760.202(a)(1); and

(3) Adding the crop insurance pre-
mium for the indemnity as provided in
§760.202(a)(1).

Subpart D—Feed Indemnity
Program

SOURCE: 72 FR 878, Jan. 9, 2007, unless oth-
erwise noted.

§760.301 Applicability.

This subpart sets forth the terms and
conditions applicable to the Feed In-
demnity Program (FIP). FIP benefits
will be provided under this subpart to
eligible owners and cash lessees, but
not both, for the same livestock, for
feed losses or increased feed costs that
occurred in eligible counties during the
disaster period as set forth in §760.101.

§760.302 Definitions.

The following definitions are applica-
ble for all purposes of administering
FIP.

Adult beef bulls means male bovine
animals that were at least 2 years old
and used for breeding purposes on the
beginning date of the applicable dis-
aster period as set forth in §760.101.

Adult beef cows means female bovine
animals that had delivered one or more
offspring before the beginning date of
the applicable disaster period as set
forth in §760.101. A first-time bred beef
heifer shall also be considered an adult
beef cow if it was pregnant on the be-
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ginning date of the applicable disaster
period as set forth in §760.101.

Adult buffalo and beefalo bulls means
male animals of those breeds that were
at least 2 years old and used for breed-
ing purposes on the beginning date of
the applicable disaster period as set
forth in §760.101.

Adult buffalo and beefalo cows means
female animals of those breeds that
had delivered one or more offspring be-
fore the beginning date of the applica-
ble disaster period as set forth in
§760.101. A first-time bred buffalo or
beefalo heifer shall also be considered
to be an adult buffalo or beefalo cow if
it was pregnant on the beginning date
of the applicable disaster period as set
forth in §760.101.

Adult dairy bulls means male bovine
animals of a breed used for producing
milk for human consumption that were
at least 2 years old and used for breed-
ing dairy cows on the beginning date of
the applicable disaster period as set
forth in §760.101.

Adult dairy cows means female bovine
animals used for the purpose of pro-
viding milk for human consumption,
that had delivered one or more off-
spring before the beginning date of the
applicable disaster period as set forth
in §760.101. A first-time bred dairy heif-
er shall also be considered an adult
dairy cow if it was pregnant on the be-
ginning date of the applicable disaster
period as set forth in §760.101.

Goats means domesticated, ruminant
mammals of the genus Capra, including
Angora goats.

Horses means domesticated horses,
and does not include donkeys, mules or
other large solid-hoofed herbivorous
mammals.

Non-adult beef cattle means male, fe-
male or neutered male bovine animals
that weighed 500 pounds or more on the
beginning date of the applicable dis-
aster period as set forth in §760.101, but
do not meet the definition of adult beef
cows or bulls.

Non-adult buffalo/beefalo means male,
female or neutered male animals of
those breeds that weighed 500 pounds
or more on the beginning date of the
applicable disaster period as set forth
in §760.101, but do not meet the defini-
tion of an adult buffalo or beefalo cow
or bull.
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Non-adult dairy cattle means male, fe-
male or neutered male bovine live-
stock, of a breed used for the purpose
of providing milk for human consump-
tion, that weighed 500 pounds or more
on the beginning date of the applicable
disaster period as set forth in §760.101,
but do not meet the definition adult
dairy cows or bulls.

Sheep means domesticated, ruminant
mammals of the genus Ovis.

§760.303 Eligible livestock and pro-
ducers.

(a) To be considered eligible, live-
stock must meet all the following con-
ditions:

(1) Be adult or non-adult dairy cattle,
beef cattle, buffalo, beefalo, horses,
sheep, goats or deer as defined in
§760.302;

(2) Been physically located in an eli-
gible county on the beginning date of
the applicable disaster period as set
forth in §760.101;

(3) Been maintained for commercial
use as part of a farming operation on
the beginning date of the applicable
disaster period as set forth in §760.101;

(4) Not have been produced and main-
tained for reasons other than commer-
cial use as part of a farming operation.
Such excluded uses include, but are not
limited to wild free roaming animals or
animals used for recreational purposes,
such as pleasure, hunting, pets, or for
show.

(b) To be considered an eligible live-
stock producer, a producer must have:

(1) Owned or cash-leased, but not
both for the same livestock, eligible
livestock on the beginning date of the
applicable disaster period as provided
in §760.101; and

(2) Suffered a feed loss or an in-
creased feed cost during the applicable
disaster period as set forth in §760.101
with respect to feed used for the eligi-
ble livestock.

§760.304 Application process.

(a) Applicants must submit to FSA a
completed application in accordance
with §760.105, and any other supporting
documentation as determined by FSA
to be necessary to make a determina-
tion of the eligibility of the applicant.
Supporting documents include but are
not limited to: Purchase records; vet-
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erinarian records; bank or other loan
papers; rendering truck receipts; Fed-
eral Emergency Management Agency
and National Guard records; written
contracts; production records; Internal
Revenue Service (IRS) records; prop-
erty tax records; private insurance doc-
uments; and other similar documents.

§760.305

(a) FIP payments are calculated by
multiplying the national payment rate
for each of the following livestock cat-
egories by the number of eligible live-
stock in each category. The payment
rate represents the cost of the amount
of corn needed to maintain 1 animal
unit for a specified period of time.

(b) The eligible livestock categories
are:

(1) Adult beef cows or bulls;

(2) Non-adult beef cattle;

(3) Adult buffalo or beefalo cows or
bulls;

(4) Non-adult buffalo or beefalo;

(5) Adult dairy cows or bulls;

(6) Non-adult dairy cattle;

(7) Goats;

(8) Sheep;

(9) Horses; and

(10) Deer.

Payment calculation.

Subpart E—Livestock Indemnity
Program

SOURCE: 72 FR 878, Jan. 9, 2007, unless oth-
erwise noted.

§760.401 Applicability.

(a) This subpart sets forth the terms
and conditions applicable to the Live-
stock Indemnity Program (LIP). Bene-
fits will be provided under this subpart
to eligible livestock owners and con-
tract growers, but not both for the
same livestock loss, for certain live-
stock deaths that occurred in eligible
counties during the disaster period as
set forth in §760.101.

(b) Eligible livestock owners and con-
tract growers will be compensated in
accordance with §760.405 for eligible
livestock deaths that occurred in eligi-
ble counties during the disaster period
as set forth in §760.101.
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§760.402

The following definitions are applica-
ble for all purposes of administering
LIP.

Adult beef bull means a male bovine
animal that was at least 2 years old
and used for breeding purposes before it
died.

Adult beef cow means a female bovine
animal that had delivered one or more
offspring before dying. A first-time
bred beef heifer shall also be considered
an adult beef cow if it was pregnant at
the time it died.

Adult buffalo and beefalo bull means a
male animal of those breeds that was
at least 2 years old and used for breed-
ing purposes before it died.

Adult buffalo and beefalo cow means a
female animal of those breeds that had
delivered one or more offspring before
dying. A first-time bred buffalo or beef-
alo heifer shall also be considered an
adult buffalo or beefalo cow if it was
pregnant at the time it died.

Adult dairy bull means a male bovine
animal of a breed used for producing
milk for human consumption that was
at least 2 years old and used for breed-
ing dairy cows before it died.

Adult dairy cow means a female bo-
vine animal used for the purpose of
providing milk for human consumption
that had delivered one or more off-
spring before dying. A first-time bred
dairy heifer shall also be considered an
adult dairy cow if it was pregnant at
the time it died.

Buck means a male goat.

Contract means, with respect to con-
tracts for the handling of livestock, a
written agreement between a livestock
owner and another individual or entity
setting the specific terms, conditions
and obligations of the parties involved
regarding the production of livestock
or livestock products.

Doe means a female goat.

Equine animal means a domesticated
horse, mule or donkey.

Ewe means a female sheep.

Goat means a domesticated, rumi-
nant mammal of the genus Capra, in-
cluding Angora goats. Goats will be
further delineated by sex (bucks and
does) and age (kids).

Kid means a goat less than 1 year old.

Lamb means a sheep less than 1 year
old.

Definitions.
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Non-adult beef cattle means male, fe-
male or neutered male bovines that do
not meet the definition of adult beef
cows or bulls. Non-adult beef cattle is
further delineated by weight categories
of less than 400 pounds, and 400 pounds
or more at the time they died.

Non-adult buffalo or beefalo means a
male, female or neutered male animal
of those breeds that do not meet the
definition of adult buffalo/beefalo cow
or bull. Non-adult buffalo or beefalo is
further delineated by weight categories
of less than 400 pounds, and 400 pounds
or more at the time of death.

Non-adult dairy cattle means male, fe-
male or neutered male bovine live-
stock, of a breed used for the purpose
of providing milk for human consump-
tion, that do not meet the definition of
adult dairy cows or bulls. Non-adult
dairy cattle is further delineated by
weight categories of less than 400
pounds, and 400 pounds or more at the
time they died.

Poultry means domesticated chick-
ens, turkeys, ducks and geese. Poullry
will be further delineated by sex, age
and purpose of production, as deter-
mined by FSA.

Ram means a male sheep.

Sheep means domesticated, ruminant
mammals of the genus Ovis. Sheep will
be further delineated by sex (rams and
ewes) and age (lambs).

Swine means domesticated omnivo-
rous pigs, hogs, and boars. Swine will be
further delineated by sex and weight as
determined by FSA.

§760.403 Eligible owners, contract

growers and livestock.

(a) To be considered eligible, a live-
stock owner must have had legal own-
ership of the eligible livestock on the
day the livestock died.

(b) To be considered eligible, a con-
tract grower on the day the livestock
died must have had:

(1) A written agreement with the
owner of eligible livestock setting the
specific terms, conditions and obliga-
tions of the parties involved regarding
the production of livestock; and

(2) Control of the livestock that died.

(c) To be considered eligible, live-
stock must meet all the following:
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(1) Be adult or non-adult dairy cattle,
beef cattle, buffalo, beefalo, equine,
sheep, goats, swine, poultry or deer.

(2) Died as a direct result of an appli-
cable disaster, in an eligible county
and during the applicable disaster pe-
riod as set forth in §760.101;

(3) Been maintained for commercial
use as part of a farming operation on
the day they died; and before dying;

(4) Not have been produced or main-
tained for reasons other than commer-
cial use as part of a farming operation,
including but not limited to wild free
roaming animals or animals used for
recreational purposes, such as pleasure,
hunting, pets, or for show.

§760.404 Application process.

(a) Applicants must submit to FSA a
completed application in accordance
with §760.105 and other supporting doc-
uments as determined by FSA to be
necessary for making determinations
of the eligibility of the applicant. Sup-
porting documents must show: evi-
dence of loss; current physical location
of livestock in inventory; and physical
location of claimed livestock at the
time of death.

(b) Applicants must provide adequate
proof that the death of the eligible
livestock occurred during the applica-
ble disaster period, and the death was a
direct result of the occurrence of a 2005
hurricane as provided in §760.101. The
quantity and kind of livestock that
died as a direct result of the applicable
disaster may be documented by: Pur-
chase records; veterinarian records;
bank or other loan papers; rendering
truck receipts; Federal Emergency
Management Agency and National
Guard records; written contracts; pro-
duction records; IRS records; property
tax records; private insurance docu-
ments; and any other similar docu-
ments.

(c) Certifications of livestock deaths
by third parties may be accepted only
if both the following conditions are
met:

(1) The livestock owner or livestock
contract grower, as applicable, cer-
tifies in writing:

(i) That there is no other documenta-
tion of death available;

(ii) The number of livestock, by cat-
egory as determined by the Deputy Ad-
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ministrator, in inventory at the time
the applicable disaster occurred;

(iii) Other details necessary for FSA
to determine the certification accept-
able; and

(2) The third party has provided to
FSA their telephone number and ad-
dress, and a statement containing:

(i) Specific details about their knowl-
edge of the livestock deaths;

(ii) Their affiliation to the livestock
owner or contract grower; and

(iii) The accuracy of the deaths
claimed by the livestock owner or con-
tract grower; and

(iv) Other details necessary for FSA
to determine the certification accept-
able.

§760.405 Payment calculation.

(a) Under LIP, separate payment
rates are established for eligible live-
stock owners and eligible contract
growers in accordance with paragraphs
(b) and (c) of this section. LIP pay-
ments are calculated by multiplying
the national payment rate, as deter-
mined in paragraphs (b) and (c¢) of this
section, by the number of eligible live-
stock in each category, as provided in
paragraph (d) of this section. The pay-
ment calculated for an eligible con-
tract grower for an eligible livestock
category shall be reduced by the
amount of any compensation received
from the contractor for the loss of in-
come from the dead livestock.

(b) The LIP payment rate for eligible
livestock owners is based on 75 percent
of the average fair market value of the
livestock.

(c) The LIP payment rates for eligi-
ble contract growers is based on 75 per-
cent of the average income loss sus-
tained by the contract grower with re-
spect to the dead livestock.

(d) The categories of eligible live-
stock are as follows:

(1) Adult beef cows;

(2) Adult beef bulls;

(3) Non-adult beef cattle;

(4) Adult buffalo or beefalo cows;

(5) Adult buffalo or beefalo bulls;

(6) Non-adult buffalo/beefalo;

(7) Adult dairy cows;

(8) Adult dairy bulls;

(9) Non-adult dairy cattle;

(10) Swine, sows, boars, barrows, gilts
over 150 pounds;
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(11) Swine, sows, boars, barrows, gilts
50 to 150 pounds;

(12) Swine, feeder pigs under 50
pounds;

(13) Goats, bucks;

(14) Goats, does;

(15) Goats, kids;

(16) Sheep, rams;

(17) Sheep, ewes;

(18) Sheep, lambs;

(19) Deer;

(20) Chickens, layers, roasters;

(21) Chickens, broilers, pullets;

(22) Chickens, chicks;

(23) Turkeys, toms, fryers, roasters;

(24) Turkeys, poults;

(25) Ducks;

(26) Ducks, ducklings;

(27) Geese, goose;

(28) Geese, gosling; and

(29) Equine.

Subpart F—Tree Indemnity
Program

SOURCE: 72 FR 878, Jan. 9, 2007, unless oth-
erwise noted.

§760.501 Applicability.

(a) This subpart sets forth the terms
and conditions applicable to the Tree
Indemnity Program (TIP). Benefits
will be provided under this subpart for
eligible fruit trees, bushes, and vines
that were lost or damaged during the
disaster period as set forth in §760.101.

(b) Compensation will be based on ex-
penses incurred for replanting, reha-
bilitation, cleanup, and debris removal.

(c) No benefits shall be provided when
the loss:

(1) Occurred in any county other than
an eligible county, or

(2) Was not the result of an eligible
disaster as set forth in §760.101.

§760.502 Eligible
stands.

(a) An eligible fruit tree, bush, and/or
vine producer is one who bears finan-
cial responsibility and who has in-
curred costs of at least $90 per acre for
replanting, rehabilitation, cleanup, or
debris removal, excluding crop produc-
tion.

(b) An eligible stand must:

(1) Be physically located in an eligi-
ble county;

producers and

81

§760.504

(2) Have been impacted during a 2005
hurricane as set forth in §760.101; and
(3) Be grown for commercial use.

§760.503 Application process.

(a) Applicants must submit a com-
pleted application and report of acre-
age identifying the geographic location
and number of acres in the disaster-af-
fected stand of claimed fruit trees,
bushes, and vines in accordance with
part 718 of this chapter, and any other
supporting documentation for FSA to
determine the eligibility of the appli-
cant.

(b) Applicants must certify and pro-
vide adequate proof that the expenses
incurred to eligible fruit trees, bushes,
or vines occurred during the applicable
disaster period and that the loss or
damage was a direct result of a 2005
hurricane, as set forth in §760.101.

(¢c) The quantity and kind of fruit
trees, bushes, or vines that died or
were damaged as a result of the appli-
cable disaster may be documented by;
purchase records; bank or other loan
documents; Federal Emergency Man-
agement Agency and National Guard
records; IRS records; property tax
records; private insurance documents;
and similar documents.

§760.504 Payment calculation.

(a) TIP payments shall be calculated
by multiplying the following national
payment rate for the applicable tier by
the number of eligible acres, excluding
but not limited to such things as drain-
age ditches and canals, in a stand of
fruit trees, bushes, or vines by the pro-
ducer’s share in such crop:

(1) Tier I—$750;

(2) Tier II—$300;

(3) Tier III—$200; and

(4) Tier IV—$90.

(b) If the actual expenses incurred for
damage are greater than the value as-
sociated with the tier based on the lo-
cation of the stand, the applicant may
submit documentation to FSA to re-
quest the stand be placed in the next
lower-numbered tier which represents a
greater level of loss and a higher pay-
ment rate. Regardless of the expenses
incurred the stand can only be placed
in the next lower-numbered tier.
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Subpart G—Aquaculture Program

§760.601 Funds availability.

FSA will provide block grants to the
states of Alabama, Florida, Louisiana,
Mississippi, North Carolina and Texas
where aquaculture was adversely af-
fected by 2005 hurricanes as set forth in
§760.101. Producers in eligible counties
in those states who raise aquaculture
species in a controlled environment as
part of a farming operation and who
have not received assistance under
other disaster programs for the same
aquaculture losses are eligible to re-
ceive these funds. Funds provided by a
State to a farming operation under
such a grant shall not exceed $80,000.

[72 FR 878, Jan. 9, 2007]

Subpart H—2006 Livestock
Assistance Grant Program

§760.701 Funds availability.

FSA will administer a limited pro-
gram to provide assistance to livestock
producers where forage was adversely
affected by drought in counties reach-
ing D3 or D4 Drought on the U.S.
Drought Monitor, during March 7 to
August 31, 2006, in the States of: Ala-
bama, Arizona, Arkansas, Colorado,
Florida, Georgia, Kansas, Louisiana,
Minnesota, Mississippi, Missouri, Mon-
tana, Nebraska, New Mexico, North Da-
kota, Oklahoma, South Dakota, Texas,
Wisconsin and Wyoming. Under the
Livestock Assistance Grant Program,
FSA will provide grants to the State
governments of these States to assist
livestock producers who suffered forage
losses as part of a farming operation in
eligible counties. The amount of each
grant will be based on the number of
adult beef cattle and sheep from each
eligible county uniformly prorated to
insure that available funding is not ex-
ceeded. Producers in eligible counties
in those States who suffered forage
losses as part of a farming operation
are eligible for assistance under these
grants. Among other conditions of
these grants, assistance provided by a
State under such a grant to an appli-
cant shall not exceed $10,000, except for
general partnerships and joint ventures
in which case assistance shall not ex-
ceed $10,000 times the number of mem-
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bers that constitute the general part-
nership or joint venture.

[72 FR 878, Jan. 9, 2007]

Subpart I—2005-2007 Crop
Disaster Program

SOURCE: 72 FR 72867, Dec. 21, 2007, unless
otherwise noted.

§760.800 Applicability.

This part sets forth the terms and
conditions for the 2005-2007 Crop Dis-
aster Program (2005-2007 CDP). CDP
makes emergency financial assistance
available to producers who have in-
curred crop losses in quantity or qual-
ity for eligible 2005, 2006, or 2007 crop
years due to disasters as determined by
the Secretary under provisions of Title
IX of the U.S. Troop Readiness, Vet-
erans’ Care, Katrina Recovery, and
Iraq Accountability Appropriations
Act, 2007 (Pub. L. 110-28). However, to
be eligible for assistance, the crop sub-
ject to the loss must have been planted
or existed before February 28, 2007, or,
in the case of prevented planting,
would have been planted before Feb-
ruary 28, 2007.

§760.801 Administration.

(a) The program will be administered
under the general supervision of the
Deputy Administrator for Farm Pro-
grams and will be carried out in the
field by FSA State and county commit-
tees.

(b) State and county committees and
representatives do not have the author-
ity to modify or waive any of the provi-
sions of this part.

(c) The State committee will take
any action required by this part that
has not been taken by a county com-
mittee. The State committee will also:

(1) Correct, or require a county com-
mittee to correct, any action taken by
that FSA county committee that is not
in accordance with this part; and

(2) Require a county committee to
withhold taking or reverse any action
that is not in accordance with this
part.

(d) No provision or delegation to a
State or county committee will pre-
vent the Deputy Administrator for
Farm Programs from determining any
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question arising under the program or
from reversing or modifying any deter-
mination made by a State or county
committee.

(e) The Deputy Administrator for
Farm Programs may authorize State
and county committees to waive or
modify non-statutory deadlines or
other program requirements in cases
where lateness or failure to meet such
does not adversely affect the operation
of the program.

§760.802 Definitions.

The following definitions apply to
this part. The definitions in parts 718
and 1400 of this title also apply, except
where they conflict with the defini-
tions in this section.

Actual production means the total
quantity of the crop appraised, har-
vested, or assigned, as determined by
the FSA State or county committee in
accordance with instructions issued by
the Deputy Administrator for Farm
Programs.

Administrative fee means an amount
the producer must pay for Noninsured
Crop Disaster Assistance Program
(NAP) enrollment for non-insurable
Crops.

Affected production means, with re-
spect to quality losses, the harvested
production of an eligible crop that has
a documented quality reduction of 25
percent or more on the verifiable pro-
duction record.

Appraised production means produc-
tion determined by FSA, or a company
reinsured by the Federal Crop Insur-
ance Corporation (FCIC), that was
unharvested but was determined to re-
flect the crop’s yield potential at the
time of appraisal.

Approved yield means the amount of
production per acre, computed in ac-
cordance with FCIC’s Actual Produc-
tion History (APH) Program at part
400, subpart G of this title or, for crops
not included under part 400, subpart G
of this title, the yield used to deter-
mine the guarantee. For crops covered
under NAP, the approved yield is estab-
lished according to part 1437 of this
title. Only the approved yields based on
production evidence submitted to FSA
prior to May 25, 2007 will be used for
purposes of the 2005-2007 CDP.
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Aquaculture means a value loss crop
for the reproduction and rearing of
aquatic species in controlled or se-
lected environments including, but not
limited to, ocean ranching, except pri-
vate ocean ranching of Pacific salmon
for profit in those States where such
ranching is prohibited by law.

Aquaculture facility means any land
or structure including, but not limited
to, a laboratory, concrete pond, hatch-
ery, rearing pond, raceway, pen, incu-
bator, or other equipment used in
aquaculture.

Aquaculture species means any aqua-
culture species as defined in part 1437
of this title.

Average market price means the price
or dollar equivalent on an appropriate
basis for an eligible crop established by
FSA, or CCC, or RMA, as applicable,
for determining payment amounts.
Such price will be based on historical
data of the harvest basis excluding
transportation, storage, processing,
packing, marketing, or other post-har-
vesting expenses. Average market
prices are generally applicable to all
similarly situated participants and are
not established in response to indi-
vidual participants. Accordingly, the
established average market prices are
not appealable under parts 11 or 780 of
this title.

Catastrophic risk protection means the
minimum level of coverage offered by
FCIC.

CCC means the Commodity Credit
Corporation.

Controlled environment means, with
respect to those crops for which a con-
trolled environment is expected to be
provided, including but not limited to
ornamental nursery, aquaculture (in-
cluding ornamental fish), and flori-
culture, an environment in which ev-
erything that can practicably be con-
trolled with structures, facilities,
growing media (including, but not lim-
ited to, water, soil, or nutrients) by the
producer, is in fact controlled by the
producer.

Crop insurance means an insurance
policy reinsured by FCIC under the
provisions of the Federal Crop Insur-
ance Act, as amended.

Crop year means:
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(1) For insured crops, the crop year
as defined according to the applicable
crop insurance policy;

(2) For NAP covered crops, as pro-
vided in part 1437 of this title.

Damaging weather means drought, ex-
cessive moisture, hail, freeze, tornado,
hurricane, typhoon, excessive wind, ex-
cessive heat, weather-related saltwater
intrusion, weather-related irrigation
water rationing, and earthquake and
volcanic eruptions, or any combina-
tion. It also includes a related condi-
tion that occurs as a result of the dam-
aging weather and exacerbates the con-
dition of the crop, such as crop disease,
and insect infestation.

Deputy Administrator means the Dep-
uty Administrator for Farm Programs,
Farm Service Agency, U.S. Department
of Agriculture or designee.

Eligible crop means a crop insured by
FCIC as defined in part 400 of this title,
or included under NAP as defined under
part 1437 of this title for which insur-
ance or NAP coverage was obtained
timely for the year which CDP benefits
are sought.

End use means the purpose for which
the harvested crop is used, such as
grain, hay, or seed.

Expected production means, for an ag-
ricultural unit, the historic yield mul-
tiplied by the number of planted or pre-
vented acres of the crop for the unit.

FCIC means the Federal Crop Insur-
ance Corporation, a wholly owned Gov-
ernment Corporation within USDA.

Final planting date means the latest
date, established by the Risk Manage-
ment Agency (RMA) for insured crops,
by which the crop must initially be
planted in order to be insured for the
full production guarantee or amount of
insurance per acre. For NAP covered
crops, the final planting date is as pro-
vided in part 1437 of this title.

Flood prevention means:

(1) For aquaculture species, placing
the aquaculture facility in an area not
prone to flood;

(2) In the case of raceways, devices or
structures designed for the control of
water level; and

(3) With respect to nursery crops,
placing containerized stock in a raised
area above expected flood level and
providing draining facilities, such as
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drainage ditches or tile, gravel, cinder,
or sand base.

Good nursery growing practices means
utilizing flood prevention, growing
media, fertilization to obtain expected
production results, irrigation, insect
and disease control, weed, rodent and
wildlife control, and over winterization
storage facilities.

Ground water means aqueous supply
existing in an aquifer subsurface that
is brought to the surface and made
available for irrigation by mechanical
means such as by pumps and irrigation
wells.

Growing media means:

(1) For aquaculture species, media
that provides nutrients necessary for
the production of the aquaculture spe-
cies and protects the aquaculture spe-
cies from harmful species or chemicals
or

(2) For nursery crops, a well-drained
media with a minimum 20 percent air
pore space and pH adjustment for the
type of plant produced designed to pre-
vent ‘“‘root rot.”

Harvested means:

(1) For insured crops, harvested as
defined according to the applicable
crop insurance policy;

(2) For NAP covered single harvest
crops, that a crop has been removed
from the field, either by hand or me-
chanically, or by grazing of livestock;

(3) For NAP covered crops with po-
tential multiple harvests in 1 year or
harvested over multiple years, that the
producer has, by hand or mechanically,
removed at least one mature crop from
the field during the crop year;

(4) For mechanically-harvested NAP
covered crops, that the crop has been
removed from the field and placed in a
truck or other conveyance, except hay
is considered harvested when in the
bale, whether removed from the field
or not. Grazed land will not be consid-
ered harvested for the purpose of deter-
mining an unharvested or prevented
planting payment factor. A crop that is
intended for mechanical harvest, but
subsequently grazed and not mechani-
cally harvested, will have an
unharvested factor applied.

Historic yield means, for a unit, the
higher of the county average yield or
the participant’s approved yield.
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(1) An insured participant’s yield will
be the higher of the county average
yield listed or the approved federal
crop insurance APH, for the disaster
year.

(2) NAP participant’s yield will be
the higher of the county average or ap-
proved NAP APH for the disaster year.

Insurable crop means an agricultural
crop (excluding livestock) for which
the producer on a farm is eligible to ob-
tain a policy or plan of insurance under
the Federal Crop Insurance Act (7
U.S.C. 1501-1524).

Marketing contract means a legally
binding written contract between a
purchaser and grower for the purpose
of marketing a crop.

Market value means:

(1) The price(s) designated in the
marketing contract; or

(2) If not designated in a marketing
contract, the rate established for quan-
tity payments under §760.811.

Maximum average loss level means the
maximum average level of crop loss to
be attributed to a participant without
acceptable production records
(verifiable or reliable). Loss levels are
expressed in either a percent of loss or
yield per acre, and are intended to re-
flect the amount of production that a
participant would have been expected
to make if not for the eligible disaster
conditions in the area or county, as de-
termined by the county committee in
accordance with instructions issued by
the Deputy Administrator.

Multi-use crop means a crop intended
for more than one end use during the
calendar year such as grass harvested
for seed, hay, and grazing.

Multiple cropping means the planting
of two or more different crops on the
same acreage for harvest within the
same Crop year.

Multiple planting means the planting
for harvest of the same crop in more
than one planting period in a crop year
on different acreage.

NASS means the National Agricul-
tural Statistics Service.

Net crop insurance indemnity means
the indemnity minus the producer paid
premium.

NAP covered means a crop for which
the participants obtained assistance
under section 196 of the Federal Agri-
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culture Improvement and Reform Act
of 1996 (7 U.S.C. 7333).

Normal mortality means the percent-
age of dead aquaculture species that
would normally occur during the crop
year.

Person means person as defined in
part 1400 of this title, and all rules with
respect to the determination of a per-
son found in that part are applicable to
this part. However, the determinations
made in this part in accordance with
part 1400, subpart B, Person Deter-
minations, of this title will also take
into account any affiliation with any
entity in which an individual or entity
has an interest, regardless of whether
or not such entities are considered to
be actively engaged in farming.

Planted acreage means land in which
seed, plants, or trees have been placed,
appropriate for the crop and planting
method, at a correct depth, into a seed-
bed that has been properly prepared for
the planting method and production
practice normal to the USDA plant
hardiness zone as determined by the
county committee.

Prevented planting means the inabil-
ity to plant an eligible crop with prop-
er equipment during the planting pe-
riod as a result of an eligible cause of
loss, as determined by FSA.

Production means quantity of the
crop or commodity produced expressed
in a specific unit of measure including,
but not limited to, bushels or pounds.

Rate means price per unit of the crop
or commodity.

Recording county means, for a pro-
ducer with farming interests in only
one county, the FSA county office in
which the producer’s farm is adminis-
tratively located or, for a producer
with farming interests that are admin-
istratively located in more than one
county, the FSA county office des-
ignated by FSA to control the pay-
ments received by the producer.

Related condition means, with respect
to a disaster, a condition that causes
deterioration of a crop, such as insect
infestation, plant disease, or aflatoxin,
that is accelerated or exacerbated as a
result of damaging weather, as deter-
mined in accordance with instructions
issued by the Deputy Administrator.

Reliable production records means evi-
dence provided by the participant that
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is used to substantiate the amount of
production reported when verifiable
records are not available, including
copies of receipts, ledgers of income,
income statements of deposit slips,
register tapes, invoices for custom har-
vesting, and records to verify produc-
tion costs, contemporaneous measure-
ments, truck scale tickets, and con-
temporaneous diaries that are deter-
mined acceptable by the county com-
mittee.

Repeat crop means, with respect to
production, a commodity that is plant-
ed or prevented from being planted in
more than one planting period on the
same acreage in the same crop year.

RMA means the Risk Management
Agency.

Salvage wvalue means the dollar
amount or equivalent for the quantity
of the commodity that cannot be mar-
keted or sold in any recognized market
for the crop.

Secondary use means the harvesting
of a crop for a use other than the in-
tended use.

Secondary use value means the value
determined by multiplying the quan-
tity of secondary use times the FSA or
CCC-established price for that use.

State committee means the FSA State
committee.

Surface irrigation water means aque-
ous supply anticipated for irrigation of
agricultural crops absent an eligible
disaster condition impacting either the
aquifer or watershed. Surface irriga-
tion water may result from feral
sources or from irrigation districts.

Tropical crops has the meaning as-
signed in part 1437 of this title.

Tropical region has the meaning as-
signed in part 1437 of this title.

Unharvested factor means a percent-
age established for a crop and applied
in a payment formula to reduce the
payment for reduced expenses incurred
because commercial harvest was not
performed. Unharvested factors are
generally applicable to all similarly
situated participants and are not es-
tablished in response to individual par-
ticipants. Accordingly established
unharvested factors are not appealable
under parts 11 and 780 of this title.

Unit means, unless otherwise deter-
mined by the Deputy Administrator,
basic unit as defined in part 457 of this
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title that, for ornamental nursery pro-
duction, includes all eligible plant spe-
cies and sizes.

Unit of measure means:

(1) For all insured crops, the FCIC-es-
tablished unit of measure;

(2) For all NAP covered crops, the es-
tablished unit of measure, if available,
used for the 2005, 2006, or 2007 NAP
price and yield;

(3) For aquaculture species, a stand-
ard unit of measure such as gallons,
pounds, inches, or pieces, established
by the State committee for all aqua-
culture species or varieties;

(4) For turfgrass sod, a square yard;

(5) For maple sap, a gallon;

(6) For honey, pounds; and

(7) For all other crops, the smallest
unit of measure that lends itself to the
greatest level of accuracy with mini-
mal use of fractions, as determined by
the State committee.

United States means all 50 States of
the United States, the Commonwealth
of Puerto Rico, the Virgin Islands of
the United States, and to the extent
the Deputy Administrator determines
it to be feasible and appropriate,
Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, and the former Trust Territory
of the Pacific Islands, which include
Palau, Federated States of Micronesia,
and the Marshall Islands.

USDA means the United States De-
partment of Agriculture.

USDA Plant Hardiness Zone means 11
regions or planting zones as defined by
a 10 degree Fahrenheit difference in the
average annual minimum temperature.

Value loss crop has the meaning as-
signed in part 1437 of this title.

Verifiable production record means:

(1) For quantity losses, evidence that
is used to substantiate the amount of
production reported and that can be
verified by FSA through an inde-
pendent source; or

(2) For quality losses, evidence that
is used to substantiate the amount of
production reported and that can be
verified by FSA through an inde-
pendent source including determined
quality factors and the specific quan-
tity covered by those factors.

Yield means unit of production, meas-
ured in bushels, pounds, or other unit
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of measure, per area of consideration,
usually measured in acres.

§760.803 Eligibility.

(a) Participants will be eligible to re-
ceive disaster benefits under this part
only if they incurred qualifying quan-
tity or quality losses for the 2005, 2006,
or 2007 crops, as further specified in
this part, as a result of damaging
weather or any related condition. Par-
ticipants may not receive benefits with
respect to volunteer stands of crops.

(b) Payments may be made for losses
suffered by an eligible participant who,
at the time of application, is a de-
ceased individual or is a dissolved enti-
ty if a representative, who currently
has authority to enter into a contract
for the participant, signs the 2005, 2006,
or 2007 Crop Disaster Program applica-
tion. Participants must provide proof
of the authority to sign legal docu-
ments for the deceased individual or
dissolved entity. If a participant is now
a dissolved general partnership or joint
venture, all members of the general
partnership or joint venture at the
time of dissolution or their duly au-
thorized representatives must sign the
application for payment.

(c) As a condition to receive benefits
under this part, the Participant must
have been in compliance with the High-
ly Erodible Land Conservation and
Wetland Conservation provisions of
part 12 of this title for the 2005, 2006, or
2007 crop year, as applicable, and must
not otherwise be precluded from receiv-
ing benefits under parts 12 or 1400 of
this title or any law.

§760.804 Time and method of applica-
tion.

(a) The 2005, 2006, 2007 Crop Disaster
Program application must be sub-
mitted on a completed FSA-840, or
such other form designated for such ap-
plication purpose by FSA, in the FSA
county office in the participant’s con-
trol county office before the close of
business on a date that will be an-
nounced by the Deputy Administrator.

(b) Once signed by a participant, the
application for benefits is considered to
contain information and certifications
of and pertaining to the participant re-
gardless of who entered the informa-
tion on the application.
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(c) The participant requesting bene-
fits under this program certifies the ac-
curacy and truthfulness of the informa-
tion provided in the application as well
as any documentation filed with or in
support of the application. All informa-
tion is subject to verification by FSA.
For example, as specified in §760.818(f),
the participant may be required to pro-
vide documentation to substantiate
and validate quality standards and
marketing contract prices. Refusal to
allow FSA or any agency of the De-
partment of Agriculture to verify any
information provided will result in the
participant’s forfeiting eligibility
under this program. Furnishing re-
quired information is voluntary; how-
ever without it, FSA is under no obli-
gation to act on the application or ap-
prove benefits. Providing a false cer-
tification to the government is punish-
able by imprisonment, fines, and other
penalties.

(d) FSA may require the participant
to submit any additional information
it deems necessary to implement or de-
termine any eligibility provision of
this part. For example, as specified in
§760.818(f), the participant may be re-
quired to provide documentation to

substantiate and validate quality
standards and marketing contract
prices.

(e) The application submitted in ac-
cordance with paragraph (a) of this sec-
tion is not considered valid and com-
plete for issuance of payment under
this part unless FSA determines all the
applicable eligibility provisions have
been satisfied and the participant has
submitted all of following completed
forms:

(1) If Item 16 on FSA-840 is answered
“YES,” FSA-840M, Crop Disaster Pro-
gram for Multiple Crop—Same Acreage
Certification;

(2) CCC-502, Farm Operating Plan for
Payment Eligibility;

(3) CCC-526, Payment Eligibility Av-
erage Adjusted Gross Income Certifi-
cation;

(4) AD-1026, Highly Erodible Land
Conservation (HELC) and Wetland Con-
servation Certification; and

(5) FSA-578, Report of Acreage.

(f) Application approval and payment
by FSA does not relieve a participant
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from having to submit any form re-
quired, but not filed, according to para-
graph (e) of this section.

§760.805 Limitations on payments and
other benefits.

(a) A participant may receive bene-
fits for crop losses for only one of the
2005, 2006, or 2007 crop years as specified
under this part.

(b) Payments will not be made under
this part for grazing losses.

(c) Payments determined to be issued
are considered due and payable not
later than 60 days after a participant’s
application is completed with all infor-
mation necessary for FSA to determine
producer eligibility for benefits.

(d) FSA may divide and classify crops
based on loss susceptibility, yield, and
other factors.

(e) No person, as defined by part 1400
subpart B of this title, may receive
more than a total of $80,000 in disaster
benefits under this part. In applying
the $80,000 per person payment limita-
tion, regardless of whether 2005, 2006, or
2007 crop year benefits are at issue or
sought, the most restrictive ‘‘person’
determination for the participant in
the years 2005, 2006, and 2007, will be
used to limit benefits.

(f) No participant may receive dis-
aster benefits under this part in an
amount that exceeds 95 percent of the
value of the expected production for
the relevant period as determined by
FSA. Accordingly, the sum of the value
of the crop not lost, if any; the disaster
payment received under this part; and
any crop insurance payment or pay-
ments received under the NAP for
losses to the same crop, cannot exceed
95 percent of what the crop’s value
would have been if there had been no
loss.

(g) An individual or entity whose ad-
justed gross income is in excess of $2.5
million, as defined by and determined
under part 1400 subpart G of this title,
is not eligible to receive disaster bene-
fits under this part.

(h) Any participant in a county eligi-
ble for either of the following programs
must complete a duplicate benefits cer-
tification. If the participant received a
payment authorized by either of the
following, the amount of that payment
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will be reduced from the calculated
2005-2007 CDP payment:

(1) The Hurricane Indemnity
gram (subpart B of this part);

(2) The Hurricane Disaster Programs
(subparts D, E, F, and G of part 1416 of
this title);

(3) The 2005 Louisiana Sugarcane
Hurricane Disaster Assistance Pro-
gram; or

(4) The 2005 Crop Florida Sugarcane
Disaster Program.

Pro-

§760.806 Crop eligibility requirements.

(a) A participant on a farm is eligible
for assistance under this section with
respect to losses to an insurable com-
modity or NAP if the participant:

(1) In the case of an insurable com-
modity, obtained a policy or plan of in-
surance under the Federal Crop Insur-
ance Act for the crop incurring the
losses; or

(2) In the case of a NAP covered crop,
filed the required paperwork and paid
the administrative fee by the applica-
ble filing deadline, for the noninsurable
commodity under section 196 of the
Federal Agriculture Improvement and
Reform Act of 1996 for the crop incur-
ring the losses.

(b) The reasons a participant either
elected not to have coverage or did not
have coverage mentioned in paragraphs
(a)(1) or (2) of this section are not rel-
evant to the determination of the par-
ticipant’s ineligibility under this sec-
tion. In addition, such reasons for not
having crop insurance coverage have
no bearing for consideration under part
718, subpart D of this chapter.

§760.807

(a) A person is not eligible to receive
disaster assistance under this part if it
is determined by FSA that the person
has:

(1) Adopted any scheme or other de-
vice that tends to defeat the purpose of
this part;

(2) Made any fraudulent representa-
tion;

(3) Misrepresented any fact affecting
a program determination;

(4) Is ineligible under §1400.5 of this
title; or

(6) Does not have entitlement to an
ownership share of the crop.

Miscellaneous provisions.
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(i) Growers growing eligible crops
under contract for crop owners are not
eligible unless the grower can be deter-
mined to have a share of the crop.

(ii) Any verbal or written contract
that precludes the grower from having
an ownership share renders the grower
ineligible for benefits under this part.

(b) A person ineligible under
§1437.15(c) of this title for any year is
likewise ineligible for benefits under
this part for that year or years.

(c) A person ineligible under §400.458
of this title for any year is likewise in-
eligible for benefits under this part for
that year or years.

(d) All persons with a financial inter-
est in the operation receiving benefits
under this part are jointly and sever-
ally liable for any refund, including re-
lated charges, which is determined to
be due FSA for any reason.

(e) In the event that any request for
assistance or payment under this part
resulted from erroneous information or
a miscalculation, the assistance or
payment will be recalculated and any
excess refunded to FSA with interest
to be calculated from the date of the
disbursement to the producer.

(f) The liability of anyone for any
penalty or sanction under or in connec-
tion with this part, or for any refund to
FSA or related charge is in addition to
any other liability of such person
under any civil or criminal fraud stat-
ute or any other provision of law in-
cluding, but not limited to: 18 U.S.C.
286, 287, 371, 641, 651, 1001, and 1014; 15
U.S.C. 714; and 31 U.S.C. 3729.

(g) The regulations in parts 11 and 780
of this title apply to determinations
under this part.

(h) Any payment to any person will
be made without regard to questions of
title under State law and without re-
gard to any claim or lien against the
crop, or its proceeds.

(i) For the purposes of the effect of
lien on eligibility for Federal programs
(28 U.S.C. 3201(e)), FSA waives the re-
striction on receipt of funds or benefits
under this program but only as to
beneficiaries who, as a condition of
such waiver, agree to apply the bene-
fits received under this part to reduce
the amount of the judgment lien.

(j) Under this program, participants
are either eligible or ineligible. Par-
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ticipants in general, do not render per-
formance or need to comply. They ei-
ther suffered eligible losses or they did
not. Accordingly, the provisions of
§718.304 of this chapter do not apply to
this part.

§760.808

(a) For calculations of loss, the par-
ticipant’s existing unit structure will
be used as the basis for the calculation
established in accordance with:

(1) For insured crops, part 457 of this
title; or

(2) For NAP covered crops, part 1437
of this title.

(b) County average yield for loss cal-
culations will be the average of the 2001
through 2005 official county yields es-
tablished by FSA, excluding the years
with the highest and lowest yields, re-
spectively.

(c) County committees will assign
production or reduce the historic yield
when the county committee deter-
mines:

(1) An acceptable appraisal or record
of harvested production does not exist;

(2) The loss is due to an ineligible
cause of loss or practices, soil type, cli-
mate, or other environmental factors
that cause lower yields than those
upon which the historic yield is based;

(3) The participant has a contract
providing a guaranteed payment for all
or a portion of the crop; or

(4) The crop was planted beyond the
normal planting period for the crop.

(d) The county committee will estab-
lish a maximum average loss level that
reflects the amount of production pro-
ducers would have produced if not for
the eligible damaging weather or re-
lated conditions in the area or county
for the same crop. The maximum aver-
age loss level for the county will be ex-
pressed as either a percent of loss or
yield per acre. The maximum average
loss level will apply when:

(1) Unharvested acreage has not been
appraised by FSA, or a company rein-
sured by FCIC; or

(2) Acceptable production records for
harvested acres are not available from
any source.

(e) Assignment of production or re-
duction in yield will apply for practices
that result in lower yields than those
for which the historic yield is based.

General provisions.
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§760.809 Eligible damaging conditions.

(a) Except as provided in paragraphs
(b) and (c) of this section, to be eligible
for benefits under this part the loss of
the crop, or reduction in quality, or
prevented planting must be due to
damaging weather or related condi-
tions as defined in §760.802.

(b) Benefits are not available under
this part for any losses in quantity or
quality, or prevented planting due to:

(1) Poor farming practices;

(2) Poor management decisions; or

(3) Drifting herbicides.

(c) With the exception of paragraph
(d) of this section, in all cases, the eli-
gible damaging condition must have di-
rectly impacted the specific crop or
crop acreage during its planting or
growing period.

(d) If FSA has determined that there
has been an eligible loss of surface irri-
gation water due to drought and such
loss of surface irrigation water impacts
eligible crop acreage, FSA may ap-
prove assistance to the extent per-
mitted by section 760.814.

§760.810 Qualifying 2005, 2006, or 2007
quantity crop losses.

(a) To receive benefits under this
part, the county committee must de-
termine that because of eligible dam-
aging weather or related condition spe-
cifically impacting the crop or crop
acreage, the participant with respect
to the 2005, 2006, or 2007 crop:

(1) Was prevented from planting a
crop:

(2) Sustained a loss in excess of 35
percent of the expected production of a
crop; or

(3) Sustained a loss in excess of 35
percent of the value for value loss
Crops.

(b) Qualifying losses under this part
do not include losses:

(1) For the 2007 crop, those acres
planted, or in the case of prevented
planting, would have been planted, on
or after February 28, 2007;

(2) That are determined by FSA to be
the result of poor management deci-
sions, poor farming practices, or drift-
ing herbicides;

(3) That are the result of the failure
of the participant to re-seed or replant
the same crop in the county where it is
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customary to re-seed or replant after a
loss;

(4) That are not as a result of a dam-
aging weather or a weather related
condition specifically impacting the
Crop or crop acreage;

(5) To crops not intended for harvest
in crop year 2005, 2006, or 2007;

(6) Of by-products resulting from
processing or harvesting a crop, such
as cottonseed, peanut shells, wheat, or
oat straw;

(7) To home gardens;

(8) That are a result of water con-
tained or released by any govern-
mental, public, or private dam or res-
ervoir project if an easement exists on
the acreage affected for the contain-
ment or release of the water; or

(9) If losses could be attributed to
conditions occurring outside of the ap-
plicable crop year growing season.

(c) Qualifying losses under this part
for nursery stock will not include
losses:

(1) For the 2007 crop, that nursery in-
ventory acquired on or after February
28, 2007;

(2) Caused by a failure of power sup-
ply or brownouts;

(3) Caused by the inability to market
nursery stock as a result of lack of
compliance with State and local com-
mercial ordinances and laws, quar-
antine, boycott, or refusal of a buyer to
accept production;

(4) Caused by fire unless directly re-
lated to an eligible natural disaster;

(5) Affecting crops where weeds and
other forms of undergrowth in the vi-
cinity of the nursery stock have not
been controlled; or

(6) Caused by the collapse or failure
of buildings or structures.

(d) Qualifying losses under this part
for honey, where the honey production
by colonies or bees was diminished,
will not include losses:

(1) For the 2007 crop, for production
from those bees acquired on or after
February 28, 2007;

(2) Where the inability to extract was
due to the unavailability of equipment,
the collapse or failure of equipment, or
apparatus used in the honey operation;

(3) Resulting from storage of honey
after harvest;

(4) To honey production because of
bee feeding;



Farm Service Agency, USDA

(5) Caused by the application of
chemicals;

(6) Caused by theft, fire,
dalism;

(7) Caused by the movement of bees
by the producer or any other person; or

(8) Due to disease or pest infestation
of the colonies.

(e) Qualifying losses for other value
loss crops, except nursery, will not in-
clude losses for the 2007 crop that were
acquired on or after February 28, 2007.

(f) Loss calculations will take into
account other conditions and adjust-
ments provided for in this part.

or van-

§760.811 Rates and yields; calculating
payments.

(a)(1) Payments made under this part
to a participant for a loss of quantity
on a unit with respect to yield-based
crops are determined by multiplying
the average market price times 42 per-
cent, times the loss of production
which exceeds 35 percent of the ex-
pected production, as determined by
FSA, of the unit.

(2) Payments made under this part to
a participant for a quantity loss on a
unit with respect to value-based crops
are determined by multiplying the pay-
ment rate established for the crop by
FSA times the loss of value that ex-
ceeds 35 percent of the expected pro-
duction value, as determined by FSA,
of the unit.

(3) As determined by FSA, additional
quality loss payments may be made
using a 25 percent quality loss thresh-
old. The quality loss threshold is deter-
mined according to §760.817.

(b) Payment rates for the 2005, 2006,
or 2007 year crop losses will be 42 per-
cent of the average market price.

(c) Separate payment rates and
yields for the same crop may be estab-
lished by the State committee as au-
thorized by the Deputy Administrator,
when there is supporting data from
NASS or other sources approved by
FSA that show there is a significant
difference in yield or value based on a
distinct and separate end use of the
crop. Despite potential differences in
yield or values, separate rates or yields
will not be established for crops with

different cultural practices, such as
those grown organically or
hydroponically.
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(d) Production from all end uses of a
multi-use crop or all secondary uses for
multiple market crops will be cal-
culated separately and summarized to-
gether.

(e) BEach eligible participant’s share
of a disaster payment will be based on
the participant’s ownership entitle-
ment share of the crop or crop pro-
ceeds, or, if no crop was produced, the
share of the crop the participant would
have received if the crop had been pro-
duced. If the participant has no owner-
ship share of the crop, the participant
is ineligible for assistance under this
part.

(f) When calculating a payment for a
unit loss:

(1) An unharvested payment factor
will be applied to crop acreage planted
but not harvested;

(2) A prevented planting factor will
be applied to any prevented planted
acreage eligible for payment; and

(3) Unharvested payment factors may
be adjusted if costs normally associ-
ated with growing the crop are not in-
curred.

§760.812 Production
pant responsibility.

losses; partici-

(a) Where available and determined
accurate by FSA, RMA loss records
will be used for insured crops.

(b) If RMA loss records are not avail-
able, or if the FSA county committee
determines the RMA loss records are
inaccurate or incomplete, or if the FSA
county committee makes inquiry, par-
ticipants are responsible for:

(1) Retaining or providing, when re-
quired, the best verifiable or reliable
production records available for the
crop;

(2) Summarizing all the production
evidence;

(3) Accounting for the total amount
of unit production for the crop, wheth-
er or not records reflect this produc-
tion;

(4) Providing the information in a
manner that can be easily understood
by the county committee; and

(5) Providing supporting documenta-
tion if the county committee has rea-
son to question the damaging weather
event or question whether all produc-
tion has been accounted for.
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(¢) In determining production under
this section, the participant must sup-
ply verifiable or reliable production
records to substantiate production to
the county committee. If the eligible
crop was sold or otherwise disposed of
through commercial channels, produc-
tion records include: commercial re-
ceipts; settlement sheets; warehouse
ledger sheets; load summaries; or ap-
praisal information from a loss ad-
juster acceptable to FSA. If the eligi-
ble crop was farm-stored, sold, fed to
livestock, or disposed of in means other
than commercial channels, production
records for these purposes include:
truck scale tickets; appraisal informa-
tion from a loss adjuster acceptable to
FSA; contemporaneous diaries; or
other documentary evidence, such as
contemporaneous measurements.

(d) Participants must provide all
records for any production of a crop
that is grown with an arrangement,
agreement, or contract for guaranteed
payment.

§760.813 Determination of production.

(a) Production under this part in-
cludes all harvested production,
unharvested appraised production, and
assigned production for the total plant-
ed acreage of the crop on the unit.

(b) The harvested production of eligi-
ble crop acreage harvested more than
once in a crop year includes the total
harvested production from all these
harvests.

(c) If a crop is appraised and subse-
quently harvested as the intended use,
the actual harvested production must
be taken into account to determine
benefits. FSA will analyze and deter-
mine whether a participant’s evidence
of actual production represents all that
could or would have been harvested.

(d) For all crops eligible for loan defi-
ciency payments or marketing assist-
ance loans with an intended use of
grain but harvested as silage, ensilage,
cobbage, hay, cracked, rolled, or
crimped, production will be adjusted
based on a whole grain equivalent as
established by FSA.

(e) For crops with an established
yield and market price for multiple in-
tended uses, a value will be calculated
by FSA with respect to the intended
use or uses for disaster purposes based

92

7 CFR Ch. VI (1-1-09 Edition)

on historical production and acreage
evidence provided by the participant
and FSA will determine the eligible
acres for each use.

(f) For crops sold in a market that is
not a recognized market for the crop
with no established county average
yield and average market price, 42 per-
cent of the salvage value received will
be deducted from the disaster payment.

(g) If a participant does not receive
compensation based upon the quantity
of the commodity delivered to a pur-
chaser, but has an agreement or con-
tract for guaranteed payment for pro-
duction, the determination of the pro-
duction will be the greater of the ac-
tual production or the guaranteed pay-
ment converted to production as deter-
mined by FSA.

(h) Production that is commingled
between units before it was a matter of
record or combination of record and
cannot be separated by using records or
other means acceptable to FSA will be
prorated to each respective unit by
FSA. Commingled production may be
attributed to the applicable unit, if the
participant made the unit production
of a commodity a matter of record be-
fore commingling and does any of the
following, as applicable:

(1) Provides copies of verifiable docu-
ments showing that production of the
commodity was purchased, acquired, or
otherwise obtained from beyond the
unit;

(2) Had the production measured in a
manner acceptable to the county com-
mittee; or

(3) Had the current year’s production
appraised in a manner acceptable to
the county committee.

(i) The county committee will assign
production for the unit when the coun-
ty committee determines that:

(1) The participant has failed to pro-
vide adequate and acceptable produc-
tion records;

(2) The loss to the crop is because of
a disaster condition not covered by this
part, or circumstances other than nat-
ural disaster, and there has not other-
wise been an accounting of this ineli-
gible cause of loss;

(3) The participant carries out a prac-
tice, such as multiple cropping, that
generally results in lower yields than
the established historic yields;
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(4) The participant has a contract to
receive a guaranteed payment for all or
a portion of the crop;

(5) A crop was late-planted;

(6) Unharvested acreage was not
timely appraised; or

(7) Other appropriate causes exist for
such assignment as determined by the
Deputy Administrator.

(j) For peanuts, the actual produc-
tion is all peanuts harvested for nuts,
regardless of their disposition or use,
as adjusted for low quality.

(k) For tobacco, the actual produc-
tion is the sum of the tobacco: mar-
keted or available to be marketed; de-
stroyed after harvest; and produced but
unharvested, as determined by an ap-
praisal.

§760.814 Calculation of acreage for
crop losses other than prevented
planted.

(a) Payment acreage of a crop is lim-
ited to the lesser of insured acreage or
NAP covered acreage of the crop, as ap-
plicable, or actual acreage of the crop
planted for harvest.

(b) In cases where there is a repeat
crop or a multiple planted crop in more
than one planting period, or if there is
multiple cropped acreage meeting cri-
teria established in paragraph (c) or (d)
of this section, each of these crops may
be considered separate crops if the
county committee determines that all
of the following conditions are met:

(1) Were planted with the intent to
harvest;

(2) Were planted within the normal
planting period for that crop;

(3) Meet all other eligibility provi-
sions of this part including good farm-
ing practices; and

(4) Could reach maturity if each
planting was harvested or would have
been harvested.

(c) In cases where there is multiple-
cropped acreage, each crop may be eli-
gible for disaster assistance separately
if both of the following conditions are
met:

(1) The specific crops are approved by
the State committee as eligible mul-
tiple-cropping practices in accordance
with procedures approved by the Dep-
uty Administrator and separately meet
all requirements, including insurance
or NAP requirements ; and
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(2) The farm containing the multiple-
cropped acreage has a history of suc-
cessful multiple cropping more than
one crop on the same acreage in the
same crop year, in the year previous to
the disaster, or at least 2 of the 4 crop
years immediately preceding the dis-
aster crop year based on timely filed
crop acreage reports.

(d) A participant with multiple-
cropped acreage not meeting the cri-
teria in paragraph (c) of this section
may be eligible for disaster assistance
on more than one crop if the partici-
pant has verifiable records establishing
a history of carrying out a successful
multiple-cropping practice on the spe-
cific crops for which assistance is re-
quested. All required records accept-
able to FSA as determined by the Dep-
uty Administrator must be provided
before payments are issued.

(e) A participant with multiple-
cropped acreage not meeting the cri-
teria in paragraphs (c) or (d) of this
section must select the crop for which
assistance will be requested. If more
than one participant has an interest in
the multiple cropped acreage, all par-
ticipants must agree to the crop des-
ignated for payment by the end of the
application period or no payment will
be approved for any crop on the mul-
tiple-cropped acreage.

(f) Benefits under this part apply to
irrigated crops where, in cases deter-
mined by the Deputy Administrator,
acreage was affected by a lack of sur-
face irrigation water due to drought or
contamination of ground water or sur-
face irrigation water due to saltwater
intrusion. In no case is a loss of ground
water, for any reason, an eligible cause
of loss.

§760.815 Calculation
planted acreage.

of prevented

(a) When determining losses under
this part, prevented planted acreage
will be considered separately from
planted acreage of the same crop.

(b) For insured crops, or NAP covered
crops, as applicable, disaster payments
under this part for prevented planted
acreage will not be made unless RMA
or FSA, as applicable, documentation
indicates that the eligible participant
received a prevented planting payment
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under either NAP or the RMA-adminis-
tered program.

(¢c) The participant must prove, to
the satisfaction of the county com-
mittee, an intent to plant the crop and
that such crop could not be planted be-
cause of an eligible disaster. The coun-
ty committee must be able to deter-
mine the participant was prevented
from planting the crop by an eligible
disaster that:

(1) Prevented other producers from
planting on acreage with similar char-
acteristics in the surrounding area;

(2) Occurred after the previous plant-
ing period for the crop; and

(3) Unless otherwise approved by the
Deputy Administrator, began no ear-
lier than the planting season for that
crop.

(d) Prevented planted disaster bene-
fits under this part do not apply to:

(1) Acreage not insured or NAP cov-
ered;

(2) Any acreage on which a crop other
than a cover crop was harvested,
hayed, or grazed during the crop year;

(3) Any acreage for which a cash
lease payment is received for the use of
the acreage the same crop year, unless
the county committee determines the
lease was for haying and grazing rights
only and was not a lease for use of the
land;

(4) Acreage for which the participant
or any other person received a pre-
vented planted payment for any crop
for the same acreage, excluding share
arrangements;

(5) Acreage for which the participant
cannot provide verifiable proof to the
county committee that inputs such as
seed, chemicals, and fertilizer were
available to plant and produce a crop
with the expectation of producing at
least a normal yield; and

(6) Any other acreage for which, for
whatever reason, there is cause to
question whether the crop could have
been planted for a successful and time-
ly harvest, or for which prevented
planting credit is not allowed under
the provisions of this part.

(e) Prevented planting payments are
not provided on acreage that had either
a previous or subsequent crop planted
in the same crop year on the acreage,
unless the county committee deter-
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mines that all of the following condi-
tions are met:

(1) There is an established practice of
planting two or more crops for harvest
on the same acreage in the same crop
year;

(2) Both crops could have reached
maturity if each planting was har-
vested or would have been harvested;

(3) Both the initial and subsequent
planted crops were planted or pre-
vented planting within the normal
planting period for that crop;

(4) Both the initial and subsequent
planted crops meet all other eligibility
provisions of this part including good
farming practices; and

(5) The specific crops meet the eligi-
bility criteria for a separate crop des-
ignation as a repeat or approved mul-
tiple cropping practice set out in
§760.814.

(f)(1) Disaster benefits under this
part do not apply to crops where the
prevented planted acreage was affected
by a disaster that was caused by
drought unless on the final planting
date or the late planting period for
non-irrigated acreage, the area that
was prevented from being planted had
insufficient soil moisture for germina-
tion of seed and progress toward crop
maturity because of a prolonged period
of dry weather;

(2) Verifiable information collected
by sources whose business or purpose is
to record weather conditions, includ-
ing, but not limited to, local weather
reporting stations of the U.S. National
Weather Service.

(g) Prevented planting benefits under
this part apply to irrigated crops where
adequate irrigation facilities were in
place before the eligible disaster and
the acreage was prevented from being
planted due to a lack of water resulting
from drought conditions or contamina-
tion by saltwater intrusion of an irri-
gation supply resulting from drought
conditions.

(h) For NAP covered crops, prevented
planting provisions apply according to
part 718 of this chapter.

(i) Late-filed crop acreage reports for
prevented planted acreage in previous
years are not acceptable for CDP pur-
poses.
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§760.816 Value loss crops.

(a) Notwithstanding any other provi-
sions of this part, this section applies
to value loss crops and tropical crops.
Unless otherwise specified, all the eli-
gibility provisions of part 1437 of this
title apply to value loss crops and trop-
ical crops under this part.

(b) For value loss crops, benefits
under this part are calculated based on
the loss of value at the time of the
damaging weather or related condition,
as determined by FSA.

(c) For tropical crops:

(1) CDP benefits for 2005 are cal-
culated according to general provisions
of part 1437, but not subpart F, of this
title.

(2) CDP benefits for 2006 and 2007 are
calculated according to part 1437, sub-
part F of this title.

§760.817 Quality losses for 2005, 2006,
and 2007 crops.

(a) Subject to other provisions of this
part, assistance will be made available
to participants determined eligible
under this section for crop quality
losses of 25 percent or greater of the
value that all affected production of
the crop would have had if the crop had
not suffered a quality loss.

(b) The amount of payment for a
quality loss will be equal to 65 percent
of the quantity of the crop affected by
the quality loss, not to exceed expected
production based on harvested acres,
multiplied by 42 percent of the per unit
average market value based on per-
centage of quality loss for the crop as
determined by the Deputy Adminis-
trator.

(c) This section applies to all crops
eligible for 2005, 2006, and 2007 crop dis-
aster assistance under this part, with
the exceptions of value loss crops,
honey, and maple sap, and applies to
crop production that has a reduced eco-
nomic value due to the reduction in
quality.

(d) Participants may not be com-
pensated under this section to the ex-
tent that such participants have re-
ceived assistance under other provi-
sions of this part, attributable in whole
or in part to diminished quality.
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§760.818 Marketing contracts.

(a) A marketing contract must meet
all of the conditions outlined in para-
graphs (b), (¢), and (d) of this section.

(b) A marketing contract, at a min-
imum, must meet all of the following
conditions:

(1) Be a legal contract in the State
where executed;

(2) Specify the commodity under con-
tract;

(3) Specify crop year;

(4) Be signed by both the participant,
or legal representative, and the pur-
chaser of the specified commodity;

(5) Include a commitment to deliver
the contracted quantity;

(6) Include a commitment to pur-
chase the contracted quantity that
meets specified minimum quality
standards and other criteria as speci-
fied;

(7) Define a determinable quantity by
containing either a:

(i) Specified production quantity or

(ii) A specified acreage for which pro-
duction quantity can be calculated;

(8) Define a determinable price by
containing either a:

(i) Specified price or

(ii) Method to determine such a
price;

(9) Contain a relationship between
the price and the quality using either:

(i) Specified quality standards or

(ii) A method to determine such qual-
ity standards from published third
party data; and

(10) Have been executed within 10
days after:

(i) End of insurance period for in-
sured crops or

(ii) Normal harvest date for NAP cov-
ered crops as determined by FSA.

(c) The purchaser of the commodity
specified in the marketing contract
must meet at least one of the fol-
lowing:

(1) Be a licensed commodity ware-
houseman;

(2) Be a business enterprise regularly
engaged in the processing of a com-
modity, that possesses all licenses and
permits for marketing the commodity
required by the State in which it oper-
ates, and that possesses or has con-
tracted for facilities with enough
equipment to accept and process the
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commodity within a reasonable
amount of time after harvest; or

(3) Is able to physically receive the
harvested production.

(d) In order for the commodity speci-
fied in the marketing contract to be
considered sold pursuant to the mar-
keting contract, the commodity must
have been produced by the participant
in the crop year specified in the con-
tract, and at least one of the following
conditions must be met:

(1) Commodity was sold under the
terms of the contract or

(2) Participant attempted to deliver
the commodity to the purchaser, but
the commodity was rejected due to
quality factors as specified in the con-
tract.

(e) The amount of payment for af-
fected production, as determined in
§760.817(b), sold pursuant to one or
more marketing contracts will take
into consideration the marketing con-
tract price as determined by FSA.

(f) County committees have the au-
thority to require a participant to pro-
vide necessary documentation, which
may include, but is not limited to, pre-
vious marketing contracts fulfilled, to
substantiate and validate quality
standards in paragraph (b)(9) of this
section and marketing contract price
received for the commodity for which
crop quality loss assistance is re-
quested. In cases where the county
committee has reason to believe the
participant lacks the capacity or his-
tory to fulfill the quality provisions of
the marketing contract the county
committee will require such docu-
mentation.

§760.819 Misrepresentation, scheme,

or device.

(a) A person is ineligible to receive
assistance under this part if it is deter-
mined that such person has:

(1) Adopted any scheme or device
that tends to defeat the purpose of this
program;

(2) Made any fraudulent representa-
tion under this program;

(3) Misrepresented any fact affecting
a program or person determination; or

(4) Has violated or been determined
ineligible under §1400.5 of this title.

96

7 CFR Ch. VII (1-1-09 Edition)
and

§760.820 Offsets,
debt settlement.

(a) Except as provided in paragraph
(b) of this section, any payment to any
person will be made without regard to
questions of title under State law and
without regard to any claim or lien
against the crop, or proceeds, in favor
of the owner or any other creditor ex-
cept agencies of the U.S. Government.
The regulations governing offsets and
withholdings found at part 1403 of this
title apply to any payments made
under this part.

(b) Any participant entitled to any
payment may assign any payments in
accordance with regulations governing
the assignment of payments found at
part 1404 of this title.

(c) A debt or claim may be settled ac-
cording to part 792 of this chapter.

assignments,

§760.821 Compliance with highly erod-
ible land and wetland conservation.

(a) The highly erodible land and wet-
land conservation provisions of part 12
of this title apply to the receipt of dis-
aster assistance for 2005, 2006, and 2007
crop losses made available under this
authority.

(b) Eligible participants must be in
compliance with the highly erodible
land and wetland conservation compli-
ance provisions for the year for which
financial assistance is requested.

Subpart J—2005-2007 Livestock
Indemnity Program

SOURCE: 72 FR 72867, Dec. 21, 2007, unless
otherwise noted.

§760.900 Administration.

(a) The regulations in this subpart
specify the terms and conditions appli-
cable to the 2005-2007 Livestock Indem-
nity Program (2005-2007 LIP), which
will be administered under the general
supervision and direction of the Ad-
ministrator, FSA.

(b) FSA representatives do not have
authority to modify or waive any of
the provisions of the regulations of this
subpart.

(c) The State FSA committee will
take any action required by the regula-
tions of this subpart that the county
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FSA committee has not taken. The
State FSA committee will also:

(1) Correct, or require a county com-
mittee to correct, any action taken by
such county committee that is not in
accordance with the regulations of this
subpart; or

(2) Require a county committee to
withhold taking any action that is not
in accordance with this subpart.

(d) No delegation to a State or coun-
ty FSA committee will preclude the
Deputy Administrator for Farm Pro-
grams from determining any question
arising under the program or from re-
versing or modifying any determina-
tion made by a State or county FSA
committee.

§760.901 Applicability.

(a) This subpart establishes the
terms and conditions under which the
2005-2007 LIP will be administered
under Title IX of the U.S. Troop Readi-
ness, Veterans’ Care, Katrina Recov-
ery, and Iraq Accountability Appro-
priations Act, 2007 (Pub. L. 110-28) for
eligible counties as specified in
§760.902(a).

(b) Eligible livestock owners and con-
tract growers will be compensated in
accordance with §760.909 for eligible
livestock deaths that occurred in eligi-
ble counties as a direct result of an eli-
gible disaster event. Drought is not an
eligible disaster event except when an-
thrax, as a related condition that oc-
curs as a result of drought, results in
the death of eligible livestock.

§760.902 Eligible counties and disaster
periods.

Counties are eligible for agricultural
assistance under the 2005-2007 LIP if
they received a timely Presidential
designation, a timely Secretarial dec-
laration, or a qualifying Administra-
tor’s Physical Loss Notice (APLN) de-
termination in a county otherwise the
subject of a timely Presidential dec-
laration, or are counties contiguous to
such counties. Presidential designa-
tions and Secretarial declarations will
be considered timely only if made after
January 1, 2005, and before February 28,
2007. Eligible counties, disaster events,
and disaster periods are listed at http:/
disaster.fsa.usda.gov.
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§760.903 Definitions.

The following definitions apply to
this subpart. The definitions in parts
718 and 1400 of this title also apply, ex-
cept where they conflict with the defi-
nitions in this section.

Adult beef bull means a male beef bo-
vine animal that was at least 2 years
old and used for breeding purposes be-
fore it died.

Adult beef cow means a female beef
bovine animal that had delivered one
or more offspring before dying. A first-
time bred beef heifer is also considered
an adult beef cow if it was pregnant at
the time it died.

Adult buffalo and beefalo bull means a
male animal of those breeds that was
at least 2 years old and used for breed-
ing purposes before it died.

Adult buffalo and beefalo cow means a
female animal of those breeds that had
delivered one or more offspring before
dying. A first-time bred buffalo or beef-
alo heifer is also considered an adult
buffalo or beefalo cow if it was preg-
nant at the time it died.

Adult dairy bull means a male dairy
breed bovine animal at least 2 years old
used primarily for breeding dairy cows
before it died.

Adult dairy cow means a female bo-
vine animal used for the purpose of
providing milk for human consumption
that had delivered one or more off-
spring before dying. A first-time bred
dairy heifer is also considered an adult
dairy cow if it was pregnant at the
time it died.

Agricultural operation means a farm-
ing operation.

Application means the 2005-2007
Livestock Indemnity Program’ form.

Application period means the date es-
tablished by the Deputy Administrator
for Farm Programs for participants to
apply for program benefits.

Buck means a male goat.

Catfish means catfish grown as food
for human consumption by a commer-
cial operator on private property in
water in a controlled environment.

Commercial use means used in the op-
eration of a business activity engaged
in as a means of livelihood for profit by
the eligible producer to apply for pro-
gram benefits.

Contract means, with respect to con-
tracts for the handling of livestock, a
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written agreement between a livestock
owner and another individual or entity
setting the specific terms, conditions,
and obligations of the parties involved
regarding the production of livestock
or livestock products.

Controlled environment means an envi-
ronment in which everything that can
practicably be controlled by the partic-
ipant with structures, facilities, and
growing media (including, but not lim-
ited to, water and nutrients) and was in
fact controlled by the participant at
the time of the disaster.

Crawfish means crawfish grown as
food for human consumption by a com-
mercial operator on private property in
water in a controlled environment.

Deputy Administrator means the Dep-
uty Administrator for Farm Programs,
Farm Service Agency, U.S. Department
of Agriculture or the designee.

Doe means a female goat.

Equine animal means a domesticated
horse, mule, or donkey.

Ewe means a female sheep.

Farming operation means a business
enterprise engaged in producing agri-
cultural products.

Goat means a domesticated, rumi-
nant mammal of the genus Capra, in-
cluding Angora goats. Goats are fur-
ther defined by sex (bucks and does)
and age (kids).

Kid means a goat less than 1 year old.

Lamb means a sheep less than 1 year
old.

Livestock owner means one having
legal ownership of the livestock for
which benefits are being requested on
the day such livestock died due to an
eligible disaster.

Non-adult beef cattle means a bovine
that does not meet the definition of
adult beef cow or bull. Non-adult beef
cattle are further delineated by weight
categories of less than 400 pounds, and
400 pounds or more at the time they
died.

Non-adult buffalo or beefalo means an
animal of those breeds that does not
meet the definition of adult buffalo/
beefalo cow or bull. Non-adult buffalo
or beefalo are further delineated by
weight categories of 1less than 400
pounds, and 400 pounds or more at the
time of death.

Non-adult dairy cattle means a bovine
livestock, of a breed used for the pur-
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pose of providing milk for human con-
sumption, that do not meet the defini-
tion of adult dairy cow or bull. Non-
adult dairy cattle are further delin-
eated by weight categories of less than
400 pounds, and 400 pounds or more at
the time they died.

Poultry means domesticated chick-
ens, turkeys, ducks, and geese. Poultry
are further delineated by sex, age, and
purpose of production as determined by
FSA.

Ram means a male sheep.

Sheep means a domesticated, rumi-
nant mammal of the genus Ovis. Sheep
are further defined by sex (rams and
ewes) and age (lambs).

Swine means a domesticated omnivo-
rous pig, hog, and boar. Swine are fur-
ther delineated by sex and weight as
determined by FSA.

§760.904 Limitations on payments and
other benefits.

(a) A participant may receive bene-
fits for livestock losses for only one of
the 2005, 2006, or 2007 calendar years as
specified under this part.

(b) A “‘person’ as determined under
part 1400 of this title may receive no
more than $80,000 under this subpart. In
applying the $80,000 per person pay-
ment limitation, regardless of whether
2005, 2006, or 2007 calendar year benefits
are at issue or sought, the most re-
strictive ‘‘person’ determination for
the participant in the years 2005, 2006,
and 2007, will be used to limit benefits.

(c) The provisions of part 1400, sub-
part G, of this title relating to limits
to payments for individuals or entities
with certain levels of adjusted gross in-
come apply to this program.

(d) As a condition to receive benefits
under this subpart, a participant must
have been in compliance with the pro-
visions of parts 12 and 718 of this title
and must not otherwise be precluded
from receiving benefits under any law.

(e) An individual or entity deter-
mined to be a foreign person under part
1400 of this title is not eligible to re-
ceive benefits under this subpart.
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§760.905 Eligible owners and contract
growers.

(a) To be considered eligible, a live-
stock owner must have had legal own-
ership of the eligible livestock, as pro-
vided in §760.906(a), on the day the live-
stock died.

(b) To be considered eligible, a con-
tract grower on the day the livestock
died must have had:

(1) A written agreement with the
owner of eligible livestock setting the
specific terms, conditions, and obliga-
tions of the parties involved regarding
the production of livestock; and

(2) Control of the eligible livestock,
as provided in §760.906(b), on the day
the livestock died.

§760.906 Eligible livestock.

(a) To be considered eligible live-
stock for livestock owners, livestock
must be adult or non-adult dairy cat-
tle, beef cattle, buffalo, beefalo, cat-
fish, crawfish, equine, sheep, goats,
swine, poultry, deer, or reindeer and
meet all the conditions in paragraph
(c) of this section.

(b) To be considered eligible live-
stock for contract growers, livestock
must be poultry or swine as defined in
§760.903 and meet all the conditions in
paragraph (c) of this section.

(c) To be considered eligible, live-
stock must meet all of the following
conditions:

(1) Died in an eligible county as a di-
rect result of an eligible disaster event;

(i) After January 1, 2005, but before
February 28, 2007;

(ii) No later than 60 calendar days
from the ending date of the applicable
disaster period, but before February 28,
2007; and

(iii) In the calendar year for which
benefits are being requested.

(2) The disaster event that caused the
loss must be the same event for which
a natural disaster was declared or des-
ignated.

(3) Been maintained for commercial
use as part of a farming operation on
the day they died; and

(4) Before dying, not have been pro-
duced or maintained for reasons other
than commercial use as part of a farm-
ing operation, including, but not lim-
ited to, wild free roaming animals or
animals used for recreational purposes,

§760.906

such as pleasure, hunting, roping, pets,
or for show.

(d) In those counties in §760.902, the
following types of animals owned by a
livestock owner are eligible livestock:

(1) Adult beef bulls;

(2) Adult beef cows;

(3) Adult buffalo or beefalo bulls;

(4) Adult buffalo or beefalo cows;

(5) Adult dairy bulls;

(6) Adult dairy cows;

(7) Catfish;

(8) Chickens, broilers, pullets;

(9) Chickens, chicks;

(10) Chickens, layers, roasters;

(11) Crawfish;

(12) Deer;

(13) Ducks;

(14) Ducks, ducklings;

(15) Equine;

(16) Geese, goose;

(17) Geese, gosling;

(18) Goats, bucks;

(19) Goats, does;

(20) Goats, kids;

(21) Non-adult beef cattle;

(22) Non-adult buffalo/beefalo;

(23) Non-adult dairy cattle;

(24) Reindeer

(25) Sheep, ewes;

(26) Sheep, lambs;

(27) Sheep, rams;

(28) Swine, feeder pigs under 50
pounds;

(29) Swine, sows, boars, barrows, gilts
50 to 150 pounds;

(30) Swine, sows, boars, barrows, gilts
over 150 pounds;

(31) Turkeys, poults; and

(32) Turkeys, toms, fryers, and roast-
ers.

(e) In those counties in §760.902, the
following types of animals are eligible
livestock for contract growers:

(1) Chickens, broilers, pullets;

(2) Chickens, layers, roasters;

(3) Geese, goose;

(4) Swine, boars, SOWS;

(5) Swine, feeder pigs;

(6) Swine, lightweight barrows, gilts;

(7) Swine, sows, boars, barrows, gilts;
and

(8) Turkeys, toms, fryers, and roast-
ers.
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§760.907 Application process.

(a) To apply for 2005-2007 LIP, submit
a completed application to the admin-
istrative county FSA office that main-
tains the farm records for your agricul-
tural operation, a copy of your grower
contract, if you are a contract grower,
and other supporting documents re-
quired for determining your eligibility
as an applicant. Supporting documents
must show:

(1) Evidence of loss,

(2) Current physical location of live-
stock in inventory, and

(3) Physical location of claimed live-
stock at the time of death.

(b) The application must be filed dur-
ing the application period announced
by the Deputy Administrator.

(c) A minor child is eligible to apply
for program benefits if all eligibility
requirements are met and one of the
following conditions exists:

(1) The right of majority has been
conferred upon the minor by court pro-
ceedings or statute;

(2) A guardian has been appointed to
manage the minor’s property, and the
applicable program documents are exe-
cuted by the guardian; or

(3) A bond is furnished under which a
surety guarantees any loss incurred for
which the minor would be liable had
the minor been an adult.

(d) The participant must provide ade-
quate proof that the death of the eligi-
ble livestock occurred in an eligible
county as a direct result of an eligible
disaster event during the applicable
disaster period. The quantity and kind
of livestock that died as a direct result
of the eligible disaster event may be
documented by: purchase records; vet-
erinarian records; bank or other loan
papers; rendering truck receipts; Fed-
eral Emergency Management Agency
records; National Guard records; writ-
ten contracts; production records; In-
ternal Revenue Service records; prop-
erty tax records; private insurance doc-
uments; and other similar verifiable
documents as determined by FSA.

(e) Certification of livestock deaths
by third parties may be accepted only
if both the following conditions are
met:

(1) The livestock owner or livestock
contract grower, as applicable, cer-
tifies in writing:
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(i) That there is no other documenta-
tion of death available;

(ii) The number of livestock, by cat-
egory determined by FSA, were in in-
ventory at the time the applicable dis-
aster event occurred; and

(iii) Other details required for FSA to
determine the certification acceptable;
and

(2) The third party provides their
telephone number, address, and a writ-
ten statement containing:

(i) Specific details about their knowl-
edge of the livestock deaths;

(ii) Their affiliation with the live-
stock owner;

(iii) The accuracy of the deaths
claimed by the livestock owner; and

(iv) Other details required by FSA to
determine the certification acceptable.

(f) Data furnished by the participant
will be used to determine eligibility for
program benefits. Furnishing the data
is voluntary; however, without all re-
quired data program benefits will not
be approved or provided.

§760.908 Deceased individuals or dis-
solved entities.

(a) Payments may be made for eligi-
ble losses suffered by an eligible partic-
ipant who is now a deceased individual
or is a dissolved entity if a representa-
tive, who currently has authority to
enter into a contract, on behalf of the
participant, signs the application for
payment.

(b) Legal documents showing proof of
authority to sign for the deceased indi-
vidual or dissolved entity must be pro-
vided.

(¢) If a participant is now a dissolved
general partnership or joint venture,
all members of the general partnership
or joint venture at the time of dissolu-
tion or their duly authorized represent-
atives must sign the application for
payment.

§760.909 Payment calculation.

(a) Under this subpart separate pay-
ment rates are established for eligible
livestock owners and eligible livestock
contract growers in accordance with
paragraphs (b) and (c) of this section.
Payments for the 2005-2007 LIP are cal-
culated by multiplying the national
payment rate for each livestock cat-
egory, as determined in paragraphs (b)
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and (c) of this section, by the number
of eligible livestock in each category,
as provided in §760.906. Adjustments
will be applied in accordance with
paragraphs (d) and (e) of this section.

(b) The 2005-2007 LIP national pay-
ment rate for eligible livestock owners
is based on 26 percent of the average
fair market value of the livestock.

(c) The 2005-2007 LIP national pay-
ment rate for eligible livestock con-
tract growers is based on 26 percent of
the average income loss sustained by
the contract grower with respect to the
dead livestock.

(d) The 2005 payment calculated
under 2005-2007 LIP for eligible live-
stock owners will be reduced by the
amount the participant received under:

(1) The Livestock Indemnity Pro-
gram (subpart E of this part);

(2) The Aquaculture Grant Program
(subpart G of this part); and

(3) The Livestock Indemnity Pro-
gram II (part 1416, subpart C of this
title).

(e) The 2005 payment calculated
under 2005-2007 LIP for eligible live-
stock contract growers will be reduced
by the amount the participant re-
ceived:

(1) Under the Livestock Indemnity
Program (subpart E of this part);

(2) For the loss of income from the
dead livestock from the party who con-
tracted with the producer to grow the
livestock; and

(3) Under the Livestock Indemnity
Program II (part 1416, subpart C of this
title).

§760.910 Appeals.

The appeal regulations set forth at
parts 11 and 780 of this title apply to
determinations made pursuant to this
subpart.

§760.911 Offsets,
debt settlement.

(a) Any payment to any participant
will be made without regard to ques-
tions of title under State law and with-
out regard to any claim or lien against
the commodity, or proceeds, in favor of
the owner or any other creditor except
agencies of the U.S. Government. The
regulations governing offsets and
withholdings found at part 792 of this

assignments, and

§760.1000

chapter apply to payments made under
this subpart.

(b) Any participant entitled to any
payment may assign any payment in
accordance with regulations governing
the assignment of payments found at
part 1404 of this title.

§760.912 Records and inspections.

Participants receiving payments
under this subpart or any other person
who furnishes information for the pur-
poses of enabling such participant to
receive a payment under this subpart
must maintain any books, records, and
accounts supporting any information
so furnished for 3 years following the
end of the year during which the appli-
cation for payment was filed. Partici-
pants receiving payments or any other
person who furnishes such information
to FSA must allow authorized rep-
resentatives of USDA and the General
Accountability Office, during regular
business hours, to inspect, examine,
and make copies of such books or
records, and to enter upon, inspect and
verify all applicable livestock and acre-
age in which the participant has an in-
terest for the purpose of confirming the
accuracy of information provided by or
for the participant.

§760.913 Refunds; joint and several li-
ability.

In the event there is a failure to com-
ply with any term, requirement, or
condition for payment or assistance
arising under this subpart, and if any
refund of a payment to FSA will other-
wise become due in connection with
this subpart, all payments made in re-
gard to such matter must be refunded
to FSA together with interest and late-
payment charges as provided for in
part 792 of this chapter.

Subpart K—General Provisions for
2005-2007 Livestock Com-
pensation and Caifish Grant
Programs

SOURCE: 72 FR 72881, Dec. 21, 2007, unless
otherwise noted.
§760.1000 Applicability.

(a) This subpart establishes the
terms and conditions under which the
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following programs will be adminis-
tered under Title IX of the U.S. Troop
Readiness, Veterans’ Care, Katrina Re-
covery, and Iraq Accountability Appro-
priations Act, 2007 for participants af-
fected by eligible disaster events and
located in counties that are eligible as
specified in §760.1001:

(1) The 2005-2007 Livestock Com-
pensation Program (2005-2007 LCP); and

(2) The 2005-2007 Catfish Grant Pro-
gram (2005-2007 CGP).

(b) Farm Service Agency (FSA) funds
as are necessary for the programs in
subparts L and M of this part are avail-
able under Title IX of the U.S. Troop
Readiness, Veterans’ Care, Katrina Re-
covery, and Iraq Accountability Appro-
priations Act, 2007.

§760.1001 Eligible counties, disaster
events, and disaster periods.

(a) Except as provided in this sub-
part, FSA will provide assistance under
the programs listed in §760.1000 to eli-
gible participants who have suffered
certain losses due to eligible disaster
events in eligible disaster counties pro-
vided in paragraph (c) of this section.

(b) The ‘‘Disaster Period” is the time
period in which losses occurred for the
particular disaster that may be consid-
ered eligible for the programs under
subparts L. and M of this part. The
start and end dates for each eligible
disaster period are specified at hitp:/
disaster.fsa.usda.gov.

(c) Eligible counties are those pri-
mary counties declared by the Sec-
retary or designated for the applicable
loss by the President, including coun-
ties contiguous to those counties, be-
tween January 1, 2005, and February 28,
2007 (that is after January 1, 2005 and
before February 28, 2007). The listing is
provided at http:/disaster.fsa.usda.gov.
For counties where there was an other-
wise timely Presidential declaration,
but the declarations do not cover agri-
cultural physical loss, the subject
counties may still be eligible if the
counties were the subject of an ap-
proved Administrator’s Physical Loss
Notice (APLN) when the APLN applies
to a natural disaster timely designated
by the President.
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§760.1002

The following definitions apply to
the programs in subpart L and M of
this part. The definitions in parts 718
and 1400 of this title also apply, except
where they conflict with the defini-
tions in this section.

Commercial use means a use per-
formed as part of the operation of a
business activity engaged in as a
means of livelihood for profit by the el-
igible producer.

Farming operation means a business
enterprise engaged in producing agri-
cultural products.

Definitions.

§760.1003 Limitations
and other benefits.

(a) A participant may receive bene-
fits for eligible livestock feed losses,
including additional feed costs, for
only one of the 2005, 2006, or 2007 cal-
endar years under 2005-2007 LCP, sub-
part L of this part, or under the CGP of
subpart M of this part.

(b) As specified in §760.1106(c), the
payment under the 2005-2007 LCP may
not exceed the smaller of the cal-
culated payment in §760.1106(a) or the
value of the producer’s eligible feed
loss, increased feed costs, or forage or
grazing loss.

(c) A person may receive no more
than $80,000 under 2005-2007 LCP, sub-
part L of this part. In applying the
$80,000 per person payment limitation,
regardless of whether the 2005, 2006, or
2007 calendar year benefits are at issue
or sought, the most restrictive ‘‘per-
son’ determination for the participant
in the years 2005, 2006, and 2007, will be
used to limit benefits. The rules and
definitions of part 1400 of this title
apply in construing who is a qualified
separate ‘‘person’ for purposes of this
limit. All payment eligibility require-
ments of part 1400 as they apply to any
other payments, also apply to pay-
ments under subpart L of this part.

(d) For payments under 2005-2007
CGP, a farming operation may receive
no more than $80,000, except for general
partnerships and joint ventures, in
which case assistance will not exceed
$80,000 times the number of eligible
members of the general partnership or
joint venture. This limit must be en-
forced by the state government admin-
istering the grant program.

on payments
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(e) The provisions of part 1400, sub-
part G, of this title apply to these pro-
grams. That is the rules that limit the
eligibility for benefits of those individ-
uals or entities with an adjusted gross
income greater than a certain limit
will be applied in the same manner to
payments under subparts L. and M of
this part.

(f) As a condition to receive benefits
under subparts L and M of this part, a
participant must have been in compli-
ance with the provisions of parts 12 and
718 of this title for the calendar year
for which benefits are being requested
and must not otherwise be precluded
from receiving benefits under any law.

(g) An individual or entity deter-
mined to be a foreign person under part
1400 of this title is not eligible to re-
ceive benefits under subparts L and M
of this part.

(h) In addition to limitations pro-
vided in subparts L and M of this part,
participants cannot receive duplicate
benefits under subparts L and M of this
part for the same loss or any similar
loss under:

(1) An agricultural disaster assist-
ance provision contained in the an-
nouncement of the Secretary on Janu-
ary 26, 2006, or August 29, 2006;

(2) The Emergency Supplemental Ap-
propriations Act for Defense, the Glob-
al War on Terror, and Hurricane Recov-
ery, 2006 (Pub. L. 109-234; 120 Stat. 418);
or

(3) Any other disaster assistance pro-
gram.

Subpart L-2005-2007 Livestock
Compensation Program

SOURCE: 72 FR 72881, Dec. 21, 2007, unless
otherwise noted.

§760.1100 Applicability.

This subpart sets forth the terms and
conditions applicable to the 2005-2007
Livestock Compensation Program
(LCP).

§760.1101 Administration.

(a) This program is administered
under the general supervision of the
Administrator, Farm Service Agency
(F'SA).

(b) FSA representatives do not have
authority to modify or waive any of

§760.1102

the provisions of the regulations of this
subpart.

(c) The State FSA committee must
take any action required by the regula-
tions of this subpart that the county
FSA committee has not taken. The
State committee must also:

(1) Correct, or require a county com-
mittee to correct, any action taken by
such county committee that is not in
accordance with the regulations of this
subpart; or

(2) Require a county committee to
withhold taking any action that is not
in accordance with this subpart.

(d) No provision or delegation to a
State or county FSA committee will
preclude the FSA Deputy Adminis-
trator for Farm Programs (Deputy Ad-
ministrator), or a designee of such,
from determining any question arising
under the program or from reversing or
modifying any determination made by
a State or county FSA committee.

(e) The Deputy Administrator for
Farm Programs may authorize state
and county committees to waive or
modify nonstatutory deadlines or other
program requirements in cases where
lateness or failure to meet such does
not adversely affect the operation of
the program.

§760.1102 Definitions.

The following definitions apply to
this subpart.

Adult beef bull means a male beef bo-
vine animal that was at least 2 years
old and used for breeding purposes on
the beginning date of the disaster pe-
riod.

Adult beef cow means a female beef
bovine animal that had delivered one
or more offspring before the disaster
period. A first-time bred beef heifer is
also considered an adult beef cow if it
was pregnant on the beginning date of
the disaster period.

Adult buffalo and beefalo bull means a
male animal of those breeds that was
at least 2 years old and used for breed-
ing purposes on the beginning date of
the disaster period.

Adult buffalo and beefalo cow means a
female animal of those breeds that had
delivered one or more offspring before
the beginning date of the applicable
disaster period. A first-time bred buf-
falo or beefalo heifer is also considered
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to be an adult buffalo or beefalo cow if
it was pregnant on the beginning date
of the disaster period.

Adult dairy bull means a male dairy
bovine breed animal at least 2 years old
used primarily for breeding dairy cows
on the beginning date of the disaster
period.

Adult dairy cow means a female bo-
vine animal used for the purpose of
providing milk for human consumption
that had delivered one or more off-
spring before the beginning date of the
applicable disaster period. A first-time
bred dairy heifer is also considered an
adult dairy cow if it was pregnant on
the beginning date of the disaster pe-
riod.

Agricultural operation means a farm-
ing operation.

Application means the ‘2005/2006/2007
Livestock Compensation Program”
form.

Application period means the date es-
tablished by the Deputy Administrator
for Farm Programs for participants to
apply for program benefits.

Disaster period means the applicable
disaster period specified in §760.1001.

Equine animal means a domesticated
horse, mule, or donkey.

Goat means a domesticated, rumi-
nant mammal of the genus Capra, in-
cluding Angora goats.

Non-adult beef cattle means a bovine
animal that weighed 500 pounds or
more on the beginning date of the dis-
aster period, but does not meet the def-
inition of an adult beef cow or bull.

Non-adult buffalo/beefalo means an
animal of those breeds that weighed 500
pounds or more on the beginning date
of the disaster period, but does not
meet the definition of an adult buffalo
or beefalo cow or bull.

Non-adult dairy cattle means a bovine
livestock, of a breed used for the pur-
pose of providing milk for human con-
sumption, that weighed 500 pounds or
more on the beginning date of the dis-
aster period, but does not meet the def-
inition of an adult dairy cow or bull.

Owner means one who had legal own-
ership of the livestock for which bene-
fits are being requested under this sub-
part on the beginning date of the appli-
cable disaster period as set forth in
§760.1001.
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Poultry means a domesticated chick-
en, turkey, duck, or goose. Poultry are
further delineated by sex, age and pur-
pose of production, as determined by
FSA.

Sheep means a domesticated, rumi-
nant mammal of the genus Ovis.

Swine means a domesticated omnivo-
rous pig, hog, and boar. Swine are fur-
ther delineated by sex and weight as
determined by FSA.

§760.1103 Eligible livestock and pro-
ducers.

(a) To be considered eligible live-
stock to generate benefits under this
subpart, livestock must meet all the
following conditions:

(1) Be adult or non-adult dairy cattle,
beef cattle, buffalo, beefalo, equine,
poultry, elk, reindeer, sheep, goats,
swine, or deer;

(2) Been physically located in the eli-
gible disaster county on the beginning
date of the disaster period;

(3) Been maintained for commercial
use as part of the producer’s farming
operation on the beginning date of the
disaster period; and

(4) Not have been produced and main-
tained for reasons other than commer-
cial use as part of a farming operation.
Such excluded uses include, but are not
limited to, wild free roaming animals
or animals used for recreational pur-
poses, such as pleasure, roping, hunt-
ing, pets, or for show.

(b) To be considered an eligible live-
stock producer, the participant’s eligi-
ble livestock must have been located in
the eligible disaster county on the be-
ginning date of the disaster period. To
be eligible, also, the livestock producer
must have:

(1) Owned or cash-leased eligible live-
stock on the beginning date of the dis-
aster period (provided that if there is a
cash lease, only the cash lessee and not
the owner will be eligible); and

(2) Suffered any of the following:

(i) A grazing loss on eligible grazing
lands physically located in the eligible
disaster county, where the forage was
damaged or destroyed by an eligible
disaster event, and intended for use as
feed for the participant’s eligible live-
stock;
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(ii) A loss of feed from forage or
feedstuffs physically located in the eli-
gible disaster county, that was me-
chanically harvested and intended for
use as feed for the participant’s eligible
livestock, that was damaged or de-
stroyed after harvest as the result of
an eligible disaster event;

(iii) A loss of feed from purchased
forage or feedstuffs physically located
in the eligible disaster county, in-
tended for use as feed for the partici-
pant’s eligible livestock, that was dam-
aged or destroyed by an eligible dis-
aster event; or

(iv) Increased feed costs incurred in
the eligible disaster county, due to an
eligible disaster event, to feed the par-
ticipant’s eligible livestock.

(c) The eligible livestock categories
are:

(1) Adult beef cows or bulls;

(2) Non-adult beef cattle;

(3) Adult buffalo or beefalo cows or
bulls;

(4) Non-adult buffalo or beefalo;

(5) Adult dairy cows or bulls;

(6) Non-adult dairy cattle;

(7) Goats;

(8) Sheep;

(9) Equine;

(10) Reindeer;

(11) Elk;

(12) Poultry; and

(13) Deer.

(d) Ineligible livestock include, but
are not limited to, livestock:

(1) Livestock that were or would have
been in a feedlot regardless of whether
there was a disaster or where such live-
stock were in a feedlot as part of a par-
ticipant’s normal business operation,
as determined by FSA;

(2) Emus;

(3) Yaks;

(4) Ostriches;

(5) Llamas;

(6) All beef and dairy cattle, and buf-
falo and beefalo that weighed less than
500 pounds on the beginning date of the
disaster period;

(7) Any wild free roaming livestock,
including horses and deer;

(8) Livestock produced or maintained
for reasons other than commercial use
as part of a farming operation, includ-
ing, but not limited to, livestock pro-
duced or maintained for recreational
purposes, such as:

§760.1105

(i) Roping,

(ii) Hunting,

(iii) Show,

(iv) Pleasure,

(v) Use as pets, or

(vi) Consumption by owner.

§760.1104 Application for payment.

(a) To apply for 2005-2007 LCP, an ap-
plication and required supporting docu-
mentation must be submitted to the
administrative county FSA office.

(b) The application must be filed dur-
ing the application period announced
by the Deputy Administrator for Farm
Programs.

(c) Payments may be made for eligi-
ble losses suffered by an eligible live-
stock producer who is now a deceased
individual or is a dissolved entity if a
representative who currently has au-
thority to enter into a contract, on be-
half of the livestock producer, signs
the application for payment. Legal
documents showing proof of authority
to sign for the deceased individual or
dissolved entity must be provided. If a
participant is now a dissolved general
partnership or joint venture, all mem-
bers of the general partnership or joint
venture at the time of dissolution or
their duly authorized representatives
must sign the application for payment.

(d) Data furnished by the participant
will be used to determine eligibility for
program benefits. Furnishing the data
is voluntary; however, without all re-
quired data program benefits will not
be approved or provided.

(e) A minor child is eligible to apply
for program benefits if all eligibility
requirements are met and one of the
following conditions exists:

(1) The right of majority has been
conferred upon the minor by court pro-
ceedings or statute;

(2) A guardian has been appointed to
manage the minor’s property, and the
applicable program documents are exe-
cuted by the guardian; or

(3) A bond is furnished under which a
surety guarantees any loss incurred for
which the minor would be liable had
the minor been an adult.

§760.1105 Application process.

(a) Participants must submit to FSA:
(1) A completed application in ac-
cordance with §760.1104;
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(2) Adequate proof, as determined by
FSA, that the feed lost:

(i) Was for the claimed eligible live-
stock;

(ii) Was lost as a direct result of an
eligible disaster event during an eligi-
ble disaster period specified in
§760.1001;

(iii) Was lost after January 1, 2005,
but before February 28, 2007; and

(iv) Occurred in the calendar year for
which benefits are being requested; and

(3) Any other supporting documenta-
tion as determined by FSA to be nec-
essary to make a determination of eli-
gibility of the participant. Supporting
documents include, but are not limited
to: verifiable purchase records; veteri-
narian records; bank or other loan pa-
pers; rendering truck receipts; Federal
Emergency Management Agency
records; National Guard records; writ-
ten contracts; production records; In-
ternal Revenue Service records; prop-
erty tax records; private insurance doc-
uments; sales records, and similar doc-
uments determined acceptable by FSA.

(b) [Reserved]

§760.1106 Payment calculation.

(a) Preliminary, unadjusted LCP pay-
ments are calculated for a producer by
multiplying the national payment rate
for each livestock category, as pro-
vided in paragraph (c) of this section,
by the number of eligible livestock for
the producer in each category. The na-
tional payment rate represents the
cost of the amount of corn needed to
maintain the specific livestock for 30
days, as determined by FSA. As pro-
vided in subpart K of this part, a pro-
ducer may receive benefits for only one
of the three program years, 2005, 2006,
or 2007. The producer must indicate
which year has been chosen. Payments
are available only with respect to dis-
aster-related fees losses in the period
from January 2, 2005 through February
27, 2007, in eligible counties for losses
during the times specified for the dis-
aster periods as specified in
§760.1001(b).

(b) The preliminary LCP payment
calculated in accordance with para-
graph (a) of this section:

(1) For 2005 LCP provided for under
this subpart will be reduced by the
amount the participant received for
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the specific livestock under the Feed
Indemnity Program in accordance with
subpart D of this part and LCP for the
2005 hurricanes under subpart B of part
1416 of this title; and

(2) For 2006 LCP under this subpart
will be reduced by the amount the par-
ticipant received for the same or simi-
lar loss under the Livestock Assistance
Grant Program in accordance with sub-
part H of this part.

(c) Subject to such other limitations
as may apply, including those in para-
graph (b) of this section, the payment
under the 2005-2007 LCP may not ex-
ceed for the relevant year chosen by
the producer the smaller of either the:

(1) Payment calculated in paragraph
(a) of this section for that year; or

(2) Value of the producer’s eligible
feed loss, increased feed costs, or forage
or grazing loss as determined by FSA
for that year.

(d) The actual payment to the pro-
ducer will be the amount provided for
in paragraph (c) of this section subject
to the adjustments and limits provided
for in this section or in this part.

§760.1107 Appeals.

The appeal regulations in parts 11
and 780 of this title apply to determina-
tions made under this subpart.

§760.1108 Offsets,
debt settlement.

(a) Any payment to any participant
will be made without regard to any
claim or lien against the commodity,
or proceeds, in favor of the owner or
any other creditor except agencies of
the U.S. Government. The regulations
governing offsets and withholdings in
parts 792 and 1403 of this title apply to
payments made under this subpart.

(b) Any participant entitled to any
payment may assign any payments in
accordance with regulations governing
the assignment of payments in part
1404 of this chapter.

assignments, and

§760.1109 Recordkeeping and inspec-
tions.

Participants receiving payments
under this subpart or any other person
who furnishes information for the pur-
poses of enabling the participant to re-
ceive a payment under this subpart
must maintain any books, records, and
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accounts supporting that information
for a minimum of 3 years following the
end of the year during which the appli-
cation for payment was filed. Partici-
pants receiving payments or any other
person who furnishes the information
to FSA must allow authorized rep-
resentatives of USDA and the General
Accounting Office, during regular busi-
ness hours, and to enter upon, inspect,
examine, and make copies of the books
or records, and to inspect and verify all
applicable livestock and acreage in
which the participant has an interest
for the purpose of confirming the accu-
racy of the information provided by or
for the participant.

§760.1110 Refunds; joint and several
liability.

In the event there is a failure to com-
ply with any term, requirement, or
condition for payment or assistance
arising under this subpart, and if any
refund of a payment to FSA will other-
wise become due in connection with
this subpart, all payments made in re-
gard to such matter must be refunded
to FSA together with interest and late-
payment charges as provided for in
part 792 of this title, provided that in-
terest will run from the date of the dis-
bursement of the refund to the pro-
ducer.

Subpart M—2005-2007 Catfish
Grant Program

SOURCE: 72 FR 72881, Dec. 21, 2007, unless
otherwise noted.

§760.1200 Administration.

FSA will administer a limited 2005-
2007 CGP to provide assistance to cat-
fish producers in eligible counties that
suffered catfish feed and related losses
between January 1, 2005, and February
28, 2007, that is after January 1, 2005,
and before February 28, 2007. Under the
2005-2007 CGP, FSA will provide grants
to State governments in those States
that have catfish producers that are lo-
cated in eligible counties and that have
agreed to participate in the 2005-2007
CGP. The amount of each grant will be
based on the total value of catfish feed
and related losses suffered in eligible
counties in the subject state. Each
State must submit a work plan pro-

§760.1203

viding a summary of how the State will
implement the 2005-2007 CGP.

§760.1201 Application for payment.

Application procedures for 2005-2007
CGP will be as determined by the State
governments.

§760.1202 Eligible producers.

(a) To be considered an eligible cat-
fish producer, an participant must:

(1) Raise catfish in a controlled envi-
ronment and be physically located in
an eligible county on the beginning
date of the disaster period;

(2) Maintain the catfish for commer-
cial use as part of a farming operation;

(3) Have a risk in production of such
catfish; and

(4) Have suffered one of the following
types of losses relating to catfish feed
as a direct result of the county’s dis-
aster event that occurred in that year:

(i) Physical loss of feed that was
damaged or destroyed,

(i) Cost to the extent allowed by
FSA, associated with lost feeding days,
or

(iii) Cost associated with increased
feed prices.

(b) [Reserved]

§760.1203 Payment calculation.

(a) Producers must be paid for feed
losses of higher costs only for one of
the three years, 2005, 2006, or 2007, and
the loss must be for eligible catfish
feed losses in an eligible county, as de-
termined pursuant to subpart K of this
part. Further, the feed loss or higher
costs must be caused by the disaster
that caused the county to qualify as an
eligible county. The loss, moreover, to
qualify for payment, must have oc-
curred during the allowable time pe-
riod provided in this part, namely the
period beginning on January 2, 2005 and
ending February 27, 2007. The producer
must pick the year of the benefits
sought.

(b) Subject to all adjustments and
limits provided for in this part the
amount of assistance provided to each
participant from the State will be
equal to the smaller of:

(1) Depending on the year chosen by
the producer, the value of the partici-
pant’s 2005, 2006, or 2007 catfish feed and
related losses as a direct result of an
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eligible disaster event, as determined
by the State or

(2) Result of multiplying:

(i) Total tons of catfish feed pur-
chased by the participant in depending
on the year chosen by the producer 2005
(entire year), 2006 (entire year), or 2007
(through February 27, 2007, only),
times,

(ii) Catfish feed payment rate for
2005, 2006, or 2007, as applicable, as set
by FSA.

(c) The catfish feed rate represents 61
percent of the normal cost of a ton of
feed for a year divided by six to reflect
the normal feeding price for catfish.

PART 76 1—GENERAL PROGRAM
ADMINISTRATION

Subpart A—General Provisions

Sec.
761.1
761.2
761.3
761.4
761.5
761.6
761.7

Introduction.

Abbreviations and definitions.

Civil rights.

Conflict of interest.

Restrictions on lobbying.

Appeals.

Appraisals.

761.8 Loan limitations.

761.9 Interest rates for direct loans.

761.10 Planning and performing construc-
tion and other development.

761.11-761.50 [Reserved]

Subpart B—Supervised Bank Accounts

761.51 Establishing a supervised bank ac-
count.

761.52 Deposits into a supervised bank ac-
count.

761.53 Interest bearing accounts.

761.54 Withdrawals from a supervised bank
account.

761.55 Closing a supervised bank account.

761.56-761.100 [Reserved]

Subpart C—Supervised Credit

761.101 Applicability.

761.102 Borrower recordkeeping,
and supervision.

761.103 Farm assessment.

761.104 Developing the farm operating plan.

761.106 Year-end analysis.

761.106-761.200 [Reserved]

reporting,

Subpart D—Allocation of Farm Loan
Programs Funds to State Offices

761.201 Purpose.

761.202 Timing of allocations.

761.203 National reserves for Farm Owner-
ship and Operating loans.
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761.204 Methods of allocating funds to State
Offices.

761.206 Computing the formula allocation.

761.206 Pooling of unobligated funds allo-
cated to State Offices.

761.207 Distribution of loan funds by State
Offices.

761.208 Target participation rates for so-
cially disadvantaged groups.

761.209 Loan funds for beginning farmers.

761.210 Transfer of funds.

AUTHORITY: 5 U.S.C. 301 and 7 U.S.C. 1989.

SOURCE: 72 FR 63285, Nov. 8, 2007, unless
otherwise noted.

Subpart A—General Provisions

§761.1 Introduction.

(a) The Administrator delegates the
responsibility to administer Farm
Loan Programs of the Consolidated
Farm and Rural Development Act (7
U.S.C. 1921 et seq.) to the Deputy Ad-
ministrator for Farm Loan Programs
subject to any limitations established
in 7 CFR 2.16(a)(2) and 7 CFR 2.42.

(b) The Deputy Administrator may:

(1) Redelegate authorities received
under subparagraph (a); and

(2) Establish procedures for further
redelegation of authority.

(c) Parts 761 through 767 describe the
Agency’s policies for its Farm Loan
Programs. The objective of these pro-
grams is to provide supervised credit
and management assistance to eligible
farmers to become owners or operators,
or both, of family farms, to continue
such operations when credit is not
available elsewhere, or to return to
normal farming operations after sus-
taining substantial losses as a result of
a designated or declared disaster.
These regulations apply to loan appli-
cants, Dborrowers, lenders, holders,
Agency personnel, and other parties in-
volved in making, guaranteeing, hold-
ing, servicing, or liquidating such
loans.

(d) This part describes the Agency’s
general and administrative policies for
its guaranteed and direct Farm Loan
Programs. In general, this part ad-
dresses issues that affect both guaran-
teed and direct loan programs.

§761.2 Abbreviations and definitions.

The following abbreviations and defi-
nitions are applicable to the Farm
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Loan Programs addressed in parts 761
through 767 unless otherwise noted.

(a) Abbreviations.

CLP Certified Lender Program.

DSA Disaster Set-Aside.

EE Economic Emergency loan.

EM Emergency loan.

FLP Farm Loan Programs.

FO Farm Ownership loan.

FSA Farm Service Agency, an Agen-
cy of the USDA, including its personnel
and any successor Agency.

Lo-Doc Low-Documentation
ating loan.

OGC Office of the General Counsel of
the USDA.

OL Operating loan.

PLP Preferred Lender Program.

RHF Rural Housing loan for farm
service buildings.

RL Recreation loan.

SAA Shared Appreciation Agreement.

SA Shared Appreciation loan.

SEL Standard Eligible Lender.

ST Softwood Timber loan.

SW Soil and Water loan.

USDA United States Department of
Agriculture.

USPAP Uniform Standards of Profes-
sional Appraisal Practice.

(b) Definitions.

Abandoned security property is secu-
rity property that a borrower is not oc-
cupying, is not in possession of, or has
relinquished control of and has not
made arrangements for its care or sale.

Accrued deferred interest is unpaid in-
terest from past due installments post-
ed to a borrower’s loan account.

Act is the Consolidated Farm and
Rural Development Act (7 U.S.C. 1921 et
seq.).

Additional security is property which
provides security in excess of the
amount of security value equal to the
loan amount.

Adequate security is property which is
required to provide security value at
least equal to the direct loan amount.

Adjustment is a form of settlement
that reduces the financial obligation to
the Agency, conditioned upon the com-
pletion of payment of a specified
amount at a future time. An adjust-
ment is not a final settlement until all
payments have been made under the
agreement.

Oper-
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Administrative appraisal review is a re-
view of an appraisal to determine if the
appraisal:

(1) Meets applicable Agency require-
ments; and

(2) Is accurate outside the require-
ments of standard 3 of USPAP.

Agency is the FSA.

Agreement for the use of proceeds is an
agreement between the borrower and
the Agency that reflects how, when,
and to whom the borrower will sell, ex-
change, or consume chattel security
and the planned use of any proceeds
during a specific production cycle.

Agricultural commodity is livestock,
livestock products, grains, cotton, oil-
seeds, dry beans, tobacco, peanuts,
sugar beets, sugar cane, fruit, vege-
table, forage, tree farming, nursery
crops, nuts, aquaculture species, and
other plant and animal production, as
determined by the Agency.

Allonge is an attachment or an adden-
dum to a promissory note.

Allowable costs are those costs for re-
placement or repair that are supported
by acceptable documentation, includ-
ing, but not limited to, written esti-
mates, invoices, and bills.

Applicant is the individual or entity
applying for a loan or loan servicing
under either the direct or guaranteed
loan program.

Aquaculture is the husbandry of any
aquatic organisms (including fish, mol-
lusks, crustaceans or other inverte-
brates, amphibians, reptiles, or aquatic
plants) raised in a controlled or se-
lected environment of which the appli-
cant has exclusive rights to use.

Assignment of guaranteed portion is a
process by which the lender transfers
the right to receive payments or in-
come on a guaranteed loan to another
party, usually in return for payment in
the amount of the loan’s guaranteed
principal. The lender retains the
unguaranteed portion in its portfolio
and receives a fee from the purchaser
or assignee to service the loan and re-
ceive and remit payments according to
a written assignment agreement. This
assignment can be reassigned or sold
multiple times.

Assignment of indemnity is the trans-
fer of rights to compensation under an
insurance contract.

109



§761.2

Assistance is financial assistance in
the form of a direct or guaranteed loan
or interest subsidy or servicing action.

Assumption is the act of agreeing to
be legally responsible for another par-
ty’s indebtedness.

Assumption agreement is a written
agreement on the appropriate Agency
form to pay the FLP debt incurred by
another.

Average agricultural loan customer is a
conventional farm borrower who is re-
quired to pledge crops, livestock, other
chattel and/or real estate security for
the loan. This term does not include a
high-risk farmer with limited security
and management ability who is gen-
erally charged a higher interest rate by
conventional agricultural lenders.
Also, this term does not include a low-
risk farm customer who obtains financ-
ing on a secured or unsecured basis,
who is able to pledge as collateral for a
loan items such as savings accounts,
time deposits, certificates of deposit,
stocks and bonds, and life insurance.

Basic part of an applicant’s total farm-
ing operation is any single agricultural
commodity or livestock production en-
terprise of an applicant’s farming oper-
ation which normally generates suffi-
cient income to be considered essential
to the success of such farming oper-
ation.

Basic security is all farm machinery,
equipment, vehicles, foundation and
breeding livestock herds and flocks, in-
cluding replacements, and real estate
that serves as security for a loan made
or guaranteed by the Agency.

Beginning farmer is an individual or
entity who:

(1) Meets the loan eligibility require-
ments for a direct or guaranteed OL or
FO loan, as applicable;

(2) Has not operated a farm for more
than 10 years. This requirement applies
to all members of an entity;

(3) Will materially and substantially
participate in the operation of the
farm:

(i) In the case of a loan made to an
individual, individually or with the
family members, material and substan-
tial participation requires that the in-
dividual provide substantial day-to-day
labor and management of the farm,
consistent with the practices in the
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county or State where the farm is lo-
cated.

(ii) In the case of a loan made to an
entity, all members must materially
and substantially participate in the op-
eration of the farm. Material and sub-
stantial participation requires that the
member provide some amount of the
management, or labor and manage-
ment necessary for day-to-day activi-
ties, such that if the individual did not
provide these inputs, operation of the
farm would be seriously impaired;

(4) Agrees to participate in any loan
assessment and borrower training re-
quired by Agency regulations;

(5) Except for an OL applicant, does
not own real farm property or who, di-
rectly or through interests in family
farm entities owns real farm property,
the aggregate acreage of which does
not exceed 30 percent of the median
farm acreage of the farms in the coun-
ty where the property is located. If the
farm is located in more than one coun-
ty, the median farm acreage of the
county where the applicant’s residence
is located will be used in the calcula-
tion. If the applicant’s residence is not
located on the farm or if the applicant
is an entity, the median farm acreage
of the county where the major portion
of the farm is located will be used. The
median county farm acreage will be de-
termined from the most recent Census
of Agriculture;

(6) Demonstrates that the available
resources of the applicant and spouse
(if any) are not sufficient to enable the
applicant to enter or continue farming
on a viable scale; and

(7) In the case of an entity:

(i) All the members are related by
blood or marriage; and

(ii) All the members are beginning
farmers.

Beginning Farmer Downpayment Loan
is a type of FO loan made to eligible
applicants to finance a portion of a real
estate purchase under part 764, subpart
E of this chapter.

Borrower (or debtor) is an individual
or entity that has an outstanding obli-
gation to the Agency or to a lender
under any direct or guaranteed FLP
loan, without regard to whether the
loan has been accelerated. The term
“borrower’’ includes all parties liable
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for such obligation, including collec-
tion-only borrowers, except for debtors
whose total loans and accounts have
been voluntarily or involuntarily fore-
closed, sold, or conveyed, or who have
been discharged of all such obligations
owed to the Agency or guaranteed
lender.

Cancellation is the final discharge of,
and release of liability for, a financial
obligation to the Agency on which no
settlement amount has been paid.

Cash flow budget is a projection list-
ing all anticipated cash inflows (in-
cluding all farm income, nonfarm in-
come and all loan advances) and all
cash outflows (including all farm and
nonfarm debt service and other ex-
penses) to be incurred during the pe-
riod of the budget. Advances and prin-
cipal repayments of lines of credit may
be excluded from a cash flow budget.
Cash flow budgets for guaranteed loans
under $125,000 do not require income
and expenses itemized by categories. A
cash flow budget may be completed ei-
ther for a 12-month period, a typical
production cycle, or the life of the
loan, as appropriate. It may also be
prepared with a breakdown of cash
inflows and outflows for each month of
the review period and include the ex-
pected outstanding operating credit
balance for the end of each month. The
latter type is referred to as a ‘“‘monthly
cash flow budget.”

Chattel or real estate essential to the
operation is chattel or real estate that
would be necessary for the applicant to
continue operating the farm after the
disaster in a manner similar to the
manner in which the farm was operated
immediately prior to the disaster, as
determined by the Agency.

Chattel security is property that may
consist of, but is not limited to: Crops;
livestock; aquaculture species; farm
equipment; inventory; accounts; con-
tract rights; general intangibles; and
supplies that are covered by financing
statements and security agreements,
chattel mortgages, and other security
instruments.

Civil action is a court proceeding to
protect the Agency’s financial inter-
ests. A civil action does not include
bankruptcy and similar proceedings to
impound and distribute the bankrupt’s
assets to creditors, or probate or simi-
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lar proceedings to settle and distribute
estates of incompetents or decedents,
and pay claims of creditors.

Closing agent is the attorney or title
insurance company selected by the ap-
plicant and approved by the Agency to
provide closing services for the pro-
posed loan or servicing action. Unless a
title insurance company provides loan
closing services, the term ‘‘title com-
pany’’ does not include ‘‘title insurance
company.”’

Coastal barrier is an area of land iden-
tified as part of the national Coastal
Barrier Resources System under the
Coastal Barrier Resources Act of 1980.

Compromise is the settlement of an
FLP debt or claim by a lump-sum pay-
ment of less than the total amount
owed in satisfaction of the debt or
claim.

Conditional commitment is the Agen-
cy’s commitment to a lender that the
material the lender has submitted is
approved subject to the completion of
all listed conditions and requirements.

Conservation Contract is a contract
under which a borrower agrees to set
aside land for conservation, recreation
or wildlife purposes in exchange for re-
duction of a portion of an outstanding
FLP debt.

Conservation Contract review team is
comprised by the appropriate offices of
FSA, the Natural Resources Conserva-
tion Service, U.S. Fish and Wildlife
Service, State Fish and Wildlife Agen-
cies, Conservation Districts, National
Park Service, Forest Service, State
Historic Preservation Officer, State
Conservation Agencies, State Environ-
mental Protection Agency, State Nat-
ural Resource Agencies, adjacent pub-
lic landowner, and any other entity
that may have an interest and qualifies
to be a management authority for a
proposed conservation contract.

Consolidation is the process of com-
bining the outstanding principal and
interest balance of two or more loans
of the same type made for operating
purposes.

Construction is work such as erecting,
repairing, remodeling, relocating, add-
ing to, or salvaging any building or
structure, and the installing, repairing,
or adding to heating and electrical sys-
tems, water systems, sewage disposal
systems, walks, steps, and driveways.
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Controlled is when a director or an
employee has more than a 50 percent
ownership in an entity or, the director
or employee, together with relatives of
the director or employee, have more
than a 50 percent ownership.

Controlled substance is the term as de-
fined in 21 U.S.C. 812.

Cooperative is an entity that has
farming as its purpose, whose members
have agreed to share the profits of the
farming enterprise, and is recognized
as a farm cooperative by the laws of
the state in which the entity will oper-
ate a farm.

Corporation is a private domestic cor-
poration created and organized under
the laws of the state in which it will
operate a farm.

Cosigner is a party, other than the ap-
plicant, who joins in the execution of a
promissory note to assure its repay-
ment. The cosigner becomes jointly
and severally liable to comply with the
repayment terms of the note, but is not
authorized to severally receive loan
servicing available under 7 CFR parts
765 and 766. In the case of an entity ap-
plicant, the cosigner cannot be a mem-
ber of the entity.

County is a local administrative sub-
division of a State or similar political
subdivision of the United States.

County average yield is the historical
average yield for an agricultural com-
modity in a particular political sub-
division, as determined or published by
a government entity or other recog-
nized source.

Criminal action is the prosecution by
the United States to exact punishment
in the form of fines or imprisonment
for alleged violation of criminal stat-
utes.

Crop allotment or quota is a farm’s
share of an approved national tobacco
or peanut allotment or quota.

Current market value buyout is the ter-
mination of a borrower’s loan obliga-
tions to the Agency in exchange for
payment of the current appraised value
of the borrower’s security property and
non-essential assets, less any prior
liens.

Debt forgiveness is a reduction or ter-
mination of a debt under the Act in a
manner that results in a loss to the
Agency, through:
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(1) Writing down or writing off a debt
pursuant to 7 U.S.C. 2001;

(2) Compromising, adjusting, reduc-
ing, or charging off a debt or claim pur-
suant to 7 U.S.C. 1981; or

(3) Paying a loss pursuant to 7 U.S.C.
2005 on a FLP loan guaranteed by the
Agency.

Debt forgiveness does not include:

(1) Debt reduction through a con-
servation contract;

(2) Any writedown provided as part of
the resolution of a discrimination com-
plaint against the Agency;

(3) Prior debt forgiveness that has
been repaid in its entirety; and

(4) Consolidation, rescheduling, re-
amortization, or deferral of a loan.

Debt settlement is a compromise, ad-
justment, or cancellation of an FLP
debt.

Debt service margin is the difference
between all of the borrower’s expected
expenditures in a planning period (in-
cluding farm operating expenses, cap-
ital expenses, essential family living
expenses, and debt payments) and the
borrower’s projected funds available to
pay all expenses and payments.

Debt writedown is the reduction of the
borrower’s debt to that amount the
Agency determines to be collectible
based on an analysis of the security
value and the borrower’s ability to pay.

Default is the failure of a borrower to
observe any agreement with the Agen-
cy, or the lender in the case of a guar-
anteed loan, as contained in promis-
sory notes, security instruments, and
similar or related instruments.

Deferral is a postponement of the
payment of interest or principal, or
both.

Delinquent borrower, for loan serv-
icing purposes, is a borrower who has
failed to make all scheduled payments
by the due date.

Direct loan is a loan funded and serv-
iced by the Agency as the lender.

Disaster is an event of unusual and
adverse weather conditions or other
natural phenomena, or quarantine,
that has substantially affected the pro-
duction of agricultural commodities by
causing physical property or produc-
tion losses in a county, or similar po-
litical subdivision, that triggered the
inclusion of such county or political
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subdivision in the disaster area as des-
ignated by the Agency.

Disaster area is the county or coun-
ties declared or designated as a dis-
aster area for EM loan assistance as a
result of disaster related losses. This
area includes counties contiguous to
those counties declared or designated
as disaster areas.

Disaster set-aside is the deferral of
payment of an annual loan installment
to the Agency to the end of the loan
term in accordance with part 766, sub-
part B of this chapter.

Disaster yield is the per-acre yield of
an agricultural commodity for the op-
eration during the production cycle
when the disaster occurred.

Economic Emergency loan is a loan
that was made or guaranteed to an eli-
gible applicant to allow for continu-
ation of the operation during an eco-
nomic emergency which was caused by
a lack of agricultural credit or an unfa-
vorable relationship between produc-
tion costs and prices received for agri-
cultural commodities. EE loans are not
currently funded; however, such out-
standing loans are serviced by the
Agency or the lender in the case of a
guaranteed EE loan.

Emergency loan is a loan made to eli-
gible applicants who have incurred sub-
stantial financial losses from a dis-
aster.

Entity is a corporation, partnership,
joint operation, cooperative, limited 1i-
ability company or trust.

Essential family living and farm oper-
ating expenses:

(1) Are those that are basic, crucial
or indispensable.

(2) Are determined by the Agency
based on the following considerations:

(i) The specific borrower’s operation;

(ii) What is typical for that type of
operation in the area; and

(iii) What is an efficient method of
production considering the borrower’s
resources.

(3) Include, but are not limited to, es-
sential: Household operating expenses;
food, including lunches; clothing and
personal care; health and medical ex-
penses, including medical insurance;
house repair and sanitation; school and
religious expenses; transportation;
hired labor; machinery repair; farm
building and fence repair; interest on
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loans and credit or purchase agree-
ment; rent on equipment, land, and
buildings; feed for animals; seed, fer-
tilizer, pesticides, herbicides, spray
materials and other necessary farm
supplies; livestock expenses, including
medical supplies, artificial insemina-
tion, and veterinarian bills; machinery
hire; fuel and oil; taxes; water charges;
personal, property and crop insurance;
auto and truck expenses; and utility
payments.

Established farmer is a farmer who op-
erates the farm (in the case of an enti-
ty, its members as a group) who:

(1) Actively participated in the oper-
ation and the management, including,
but not limited to, exercising control
over, making decisions regarding, and
establishing the direction of, the farm-
ing operation at the time of the dis-
aster;

(2) Spends a substantial portion of
time in carrying out the farming oper-
ation;

(3) Planted the crop, or purchased or
produced the livestock on the farming
operation;

(4) In the case of an entity, is pri-
marily engaged in farming and has
over b0 percent of its gross income
from all sources from its farming oper-
ation based on the operation’s pro-
jected cash flow for the next crop year
or the next 12-month period, as mutu-
ally determined; and

(5) Is not:

(i) An entity whose members are
themselves entities;

(ii) An integrated livestock, poultry,
or fish processor who operates pri-
marily and directly as a commercial
business through contracts or business
arrangements with farmers, except a
grower under contract with an inte-
grator or processor may be considered
an established farmer, provided the
farming operation is not managed by
an outside full-time manager or man-
agement service and Agency loans
shall be based on the applicant’s share
of the agricultural production as set
forth in the contract; or

(iii) An operation which employs a
full time farm manager.

False information is information pro-
vided by an applicant, borrower or
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other source to the Agency that the ap-
plicant or borrower knows to be incor-
rect.

Family farm is a farm that:

(1) Produces agricultural commod-
ities for sale in sufficient quantities so
that it is recognized as a farm rather
than a rural residence;

(2) Has both physical labor and man-
agement provided as follows:

(i) The majority of day-to-day, oper-
ational decisions, and all strategic
management decisions are made by:

(A) The borrower and persons who
are either related to the borrower by
blood or marriage, or are a relative, for
an individual borrower; or

(B) The members responsible for op-
erating the farm, in the case of an enti-
ty.

(ii) A substantial amount of labor to
operate the farm is provided by:

(A) The borrower and persons who
are either related to the borrower by
blood or marriage, or are a relative, for
an individual borrower; or

(B) The members responsible for op-
erating the farm, in the case of an enti-
ty.

(3) May use full-time hired labor in
amounts only to supplement family
labor.

(4) May use reasonable amounts of
temporary labor for seasonal peak
workload periods or intermittently for
labor intensive activities.

Family living expenses are the costs of
providing for the needs of family mem-
bers and those for whom the borrower
has a financial obligation, such as ali-
mony, child support, and care expenses
of an elderly parent.

Family members are the immediate
members of the family residing in the
same household with the borrower.

Farm is a tract or tracts of land, im-
provements, and other appurtenances
that are used or will be used in the pro-
duction of crops, livestock, or aqua-
culture products for sale in sufficient
quantities so that the property is rec-
ognized as a farm rather than a rural
residence. The term ‘‘farm’” also in-
cludes the term ‘‘ranch.” It may also
include land and improvements and fa-
cilities used in a non-eligible enter-
prise or the residence which, although
physically separate from the farm
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acreage, is ordinarily treated as part of
the farm in the local community.

Farmer is an individual, corporation,
partnership, joint operation, coopera-
tive, trust, or limited liability com-
pany that is the operator of a farm.

Farm income is the proceeds from the
sale of agricultural commodities that
are normally sold annually during the
regular course of business, such as
crops, feeder livestock, and other farm
products.

Farm Loan Programs are Agency pro-
grams to make, guarantee, and service
loans to family farmers authorized
under the Act or Agency regulations.

Farm Ownership loan is a loan made
to eligible applicants to purchase, en-
large, or make capital improvements
to family farms, or to promote soil and
water conservation and protection. It
also includes the Beginning Farmer
Downpayment loan.

Farm Program payments are benefits
received from FSA for any commodity,
disaster, or cost share program.

Feasible plan is when an applicant or
borrower’s cash flow budget or farm op-
erating plan indicates that there is suf-
ficient cash inflow to pay all cash out-
flow. If a loan approval or servicing ac-
tion exceeds one production cycle and
the planned cash flow budget or farm
operating plan is atypical due to cash
or inventory on hand, new enterprises,
carryover debt, atypical planned pur-
chases, important operating changes,
or other reasons, a cash flow budget or
farm operating plan must be prepared
that reflects a typical cycle. If the re-
quest is for only one cycle, a feasible
plan for only one production cycle is
required for approval.

Financially distressed borrower is a
borrower unable to develop a feasible
plan for the current or next production
cycle.

Financially viable operation, for the
purposes of considering a waiver of OL
term limits under §764.252 of this chap-
ter, is a farming operation that, with
Agency assistance, is projected to im-
prove its financial condition over a pe-
riod of time to the point that the oper-
ator can obtain commercial credit
without further Agency assistance.
Such an operation must generate suffi-
cient income to:
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(1) Meet annual operating expenses
and debt payments as they become due;

(2) Meet essential family living ex-
penses to the extent they are not met
by dependable non-farm income;

(3) Provide for replacement of capital
items; and

(4) Provide for long-term financial
growth.

Firture is an item of personal prop-
erty attached to real estate in such a
way that it cannot be removed without
defacing or dismantling the structure,
or damaging the item itself.

Floodplains are lowland and rel-
atively flat areas adjoining inland and
coastal waters, including flood-prone
areas of offshore islands, including at a
minimum, that area subject to a one
percent or greater chance of flooding in
any given year. The base floodplain is
used to designate the 100-year flood-
plain (one percent chance floodplain).
The critical floodplain is defined as the
500-year floodplain (0.2 percent chance
floodplain).

Foreclosed is the completed act of
selling security either under the power
of sale in the security instrument or
through judicial proceedings.

Foreclosure sale is the act of selling
security either under the power of sale
in the security instrument or through
judicial proceedings.

Good faith is when an applicant or
borrower provides current, complete,
and truthful information when apply-
ing for assistance and in all past deal-
ings with the Agency, and adheres to
all written agreements with the Agen-
cy including, but not limited to, loan
agreement, security instruments, farm
operating plans, and agreements for
use of proceeds. The Agency considers
a borrower to act in good faith, how-
ever, if the borrower’s inability to ad-
here to all agreements is due to cir-
cumstances beyond the borrower’s con-
trol. In addition, the Agency will con-
sider fraud, waste, or conversion ac-
tions, when substantiated by a legal
opinion from OGC, when determining if
an applicant or borrower has acted in
good faith.

Graduation is the payment in full of
all direct FLP loans made for oper-
ating, real estate, or both purposes by
refinancing with other credit sources
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either with or without an Agency guar-
antee.

Guaranteed loan is a loan made and
serviced by a lender for which the
Agency has entered into a Lender’s
Agreement and for which the Agency
has issued a Loan Guarantee. This
term also includes guaranteed lines of
credit except where otherwise indi-
cated.

Guarantor is a party not included in
the farming operation who assumes re-
sponsibility for repayment in the event
of default.

Hazard insurance is insurance cov-
ering fire, windstorm, lightning, hail,
explosion, riot, civil commotion, air-
craft, vehicles, smoke, builder’s risk,
public liability, property damage, flood
or mudslide, workers compensation, or
any similar insurance that is available
and needed to protect the Agency secu-
rity or that is required by law.

Highly erodible land is land as deter-
mined by Natural Resources Conserva-
tion Service to meet the requirements
provided in section 1201 of the Food Se-
curity Act of 1985.

Holder is a person or organization
other than the lender that holds all or
a part of the guaranteed portion of an
Agency guaranteed loan but has no
servicing responsibilities. When the
lender assigns a part of the guaranteed
loan by executing an Agency assign-
ment form, the assignee becomes a
holder.

Homestead protection is the previous
owner’s right to lease with an option to
purchase the principal residence and up
to 10 acres of adjoining land which se-
cured an FLP direct loan.

Homestead protection property is the
principal residence that secured an
FLP direct loan and is subject to
homestead protection.

Household contents are essential
household items necessary to maintain
viable living quarters. Household con-
tents exclude all luxury items such as
jewelry, furs, antiques, paintings, etc.

Inaccurate information is incorrect in-
formation provided by an applicant,
borrower, lender, or other source with-
out the intent of fraudulently obtain-
ing benefits.

Indian reservation is all land located
within the limits of any Indian reserva-
tion under the jurisdiction of the
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United States, notwithstanding the
issuance of any patent, and including
rights-of-way running through the res-
ervation; trust or restricted land lo-
cated within the boundaries of a former
reservation of a Federally recognized
Indian Tribe in the State of Oklahoma;
or all Indian allotments the Indian ti-
tles to which have not been extin-
guished if such allotments are subject
to the jurisdiction of a Federally rec-
ognized Indian Tribe.

In-house expenses are expenses associ-
ated with credit management and loan
servicing by the lender and the lender’s
contractor. In-house expenses include,
but are not limited to, employee sala-
ries, staff lawyers, travel, supplies, and
overhead.

Interest Assistance Agreement is the
appropriate Agency form executed by
the Agency and the lender containing
the terms and conditions under which
the Agency will make interest assist-
ance payments to the lender on behalf
of the guaranteed loan borrower.

Inventory property is real estate or
chattel property and related rights
that formerly secured an FLP loan and
to which the Federal Government has
acquired title.

Joint financing arrangement is an ar-
rangement in which two or more lend-
ers make separate loans simulta-
neously to supply the funds required by
one applicant.

Joint operation is an operation run by
individuals who have agreed to operate
a farm or farms together as an entity,
sharing equally or unequally land,
labor, equipment, expenses, or income,
or some combination of these items.
The real and personal property is
owned separately or jointly by the in-
dividuals.

Leasehold is a right to use farm prop-
erty for a specific period of time under
conditions provided for in a lease
agreement.

Lender is the organization making
and servicing a loan, or advancing and
servicing a line of credit that is guar-
anteed by the Agency. The lender is
also the party requesting a guarantee.

Lender’s Agreement is the appropriate
Agency form executed by the Agency
and the lender setting forth their loan
responsibilities when the Loan Guar-
antee is issued.
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Lien is a legally enforceable claim
against real or chattel property of an-
other obtained as security for the re-
payment of indebtedness or an encum-
brance on property to enforce payment
of an obligation.

Limited resource interest rate is an in-
terest rate normally below the Agen-
cy’s regular interest rate, which is
available to applicants unable to de-
velop a feasible plan at regular rates
and are requesting:

(1) FO or OL loan assistance under
part 764 of this title; or

(2) Primary loan servicing on an FO,
OL, or SW loan under part 766 of this
title.

Line of Credit Agreement is a contract
between the borrower and the lender
that contains certain lender and bor-
rower conditions, limitations, and re-
sponsibilities for credit extension and
acceptance where loan principal bal-
ance may fluctuate throughout the
term of the contract.

Liquidation is the act of selling secu-
rity for recovery of amounts owed to
the Agency or lender.

Liquidation exrpenses are the costs of
an appraisal, due diligence evaluation,
environmental assessment, outside at-
torney fees, and other costs incurred as
a direct result of liquidating the secu-
rity for a direct or guaranteed loan.
Liquidation expenses do not include in-
ternal Agency expenses for a direct
loan or in-house expenses for a guaran-
teed loan.

Livestock is a member of the animal
kingdom, or product thereof, as deter-
mined by the Agency.

Loan Agreement is a contract between
the borrower and the lender that con-
tains certain lender and borrower
agreements, conditions, limitations,
and responsibilities for credit exten-
sion and acceptance.

Loan servicing programs include any
primary loan servicing program, con-
servation contract, current market
value buyout, and homestead protec-
tion.

Loan transaction is any loan approval
or servicing action.

Loss claim is a request made to the
Agency by a lender to receive a reim-
bursement based on a percentage of the
lender’s loss on a loan covered by an
Agency guarantee.
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Loss rate is the net amount of loan
loss claims paid on FSA guaranteed
loans made in the previous 7 years di-
vided by the total loan amount of all
such loans guaranteed during the same
period.

Low-Documentation Operating loan is
an OL loan made to eligible applicants
based on reduced documentation.

Major deficiency is a deficiency that
directly affects the soundness of the
loan.

Majority interest is more than a 50
percent interest in an entity held by an
individual or group of individuals.

Market value is the amount that an
informed and willing buyer would pay
an informed and willing, but not
forced, seller in a completely voluntary
sale.

Mineral right is an ownership interest
in minerals in land, with or without
ownership of the surface of the land.

Minor deficiency is a deficiency that
violates Agency regulations, but does
not affect the soundness of the loan.

Mortgage is a legal instrument giving
the lender a security interest or lien on
real or personal property of any kind.
The term ‘‘mortgage’’ also includes the
terms ‘‘deed of trust” and ‘‘security
agreement.”

Natural disaster is unusual and ad-
verse weather conditions or natural
phenomena that have substantially af-
fected farmers by causing severe phys-
ical or production, or both, losses.

Negligent servicing is servicing that
fails to include those actions that are
considered normal industry standards
of loan management or comply with
the lender’s agreement or the guar-
antee. Negligent servicing includes
failure to act or failure to act in a
timely manner consistent with actions
of a reasonable lender in loan making,
servicing, and collection.

Negotiated sale is a sale in which
there is a bargaining of price or terms,
or both.

Net recovery wvalue of security is the
market value of the security property,
assuming that the lender in the case of
a guaranteed loan, or the Agency in
the case of a direct loan, will acquire
the property and sell it for its highest
and best use, less the lender’s or the
Agency’s costs of property acquisition,
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retention, maintenance,
tion.

Net recovery value of non-essential as-
sets is the appraised market value of
the non-essential assets less any prior
liens and any selling costs that may in-
clude such items as taxes due, commis-
sions, and advertising costs. However,
no deduction is made for maintenance
of the property while in inventory.

Non-capitalized interest is accrued in-
terest on a loan that was not reclassi-
fied as principal at the time of restruc-
turing. Between October 10, 1988, and
November 27, 1990, the Agency did not
capitalize interest that was less than 90
days past due when restructuring a di-
rect loan.

Non-eligible enterprise is a business
that meets the criteria in any one of
the following categories:

(1) Produces exotic animals, birds, or
aquatic organisms or their products
which may be agricultural in nature,
but are not normally associated with
agricultural production, e.g., there is
no established or stable market for
them or production is speculative in
nature.

(2) Produces non-farm animals, birds,
or aquatic organisms ordinarily used
for pets, companionship, or pleasure
and not typically associated with
human consumption, fiber, or draft
use.

(3) Markets non-farm goods or pro-
vides services which might be agri-
culturally related, but are not pro-
duced by the farming operation.

(4) Processes or markets farm prod-
ucts when the majority of the commod-
ities processed or marketed are not
produced by the farming operation.

Non-essential assets are assets in
which the borrower has an ownership
interest, that:

(1) Do not contribute to:

(i) Income to pay essential family
living expenses, or

(ii) The farming operation; and

(2) Are not exempt from judgment
creditors or in a bankruptcy action.

Non-program loan is a loan on terms
more stringent than terms for a pro-
gram loan that is an extension of cred-
it for the convenience of the Agency,
because the applicant does not qualify
for program assistance or the property
to be financed is not suited for program

and liquida-
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purposes. Such loans are made or con-
tinued only when it is in the best inter-
est of the Agency.

Normal income security is all security
not considered basic security, includ-
ing crops, livestock, poultry products,
other property covered by Agency liens
that is sold in conjunction with the op-
eration of a farm or other business, and
FSA Farm Program payments.

Normal production yield as used in 7
CFR part 764 for EM loans, is:

(1) The per acre actual production
history of the crops produced by the
farming operation used to determine
Federal crop insurance payments or
payment under the Noninsured Crop
Disaster Assistance Program for the
production year during which the dis-
aster occurred;

(2) The applicant’s own production
records, or the records of production on
which FSA Farm Program payments
are made contained in the applicant’s
Farm Program file, if available, for the
previous 3 years, when the actual pro-
duction history in paragraph (1) of this
definition is not available;

(3) The county average production
yield, when the production records out-
lined in paragraphs (1) and (2) of this
definition are not available.

Operating loan is a loan made to an
eligible applicant to assist with the fi-
nancial costs of operating a farm. The
term also includes a Youth loan.

Operator is the individual or entity
that provides the labor, management,
and capital to operate the farm. The
operator can be either an owner-oper-
ator or tenant-operator. Under applica-
ble State law, an entity may have to
receive authorization from the State in
which the farm is located to be the
owner and/or operator of the farm.

Participated in the business operations
of a farm requires that an applicant
has:

(1) Been the owner, manager or oper-
ator of a farming operation for the
year’s complete production cycle as
evidenced by tax returns, FSA farm
records or similar documentation;

(2) Been employed as a farm manager
or farm management consultant for
the year’s complete production cycle;
or

(3) Participated in the operation of a
farm by virtue of being raised on a
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farm or having worked on a farm with
significant responsibility for the day-
to-day decisions for the year’s com-
plete production cycle, which may in-
clude selection of seed varieties, weed
control programs, input suppliers, or
livestock feeding programs or decisions
to replace or repair equipment.

Partnership is any entity consisting
of two or more individuals who have
agreed to operate a farm as one busi-
ness unit. The entity must be recog-
nized as a partnership by the laws of
the State in which the partnership will
operate a farm. It also must be author-
ized to own both real and personal
property and to incur debt in its own
name.

Past due is when a payment is not
made by the due date.

Physical loss is verifiable damage or
destruction with respect to real estate
or chattel, excluding annual growing
Crops.

Potential liquidation value is the
amount of a lender’s protective bid at a
foreclosure sale. Potential liquidation
value is determined by an independent
appraiser using comparables from
other forced liquidation sales.

Present value is the present worth of a
future stream of payments discounted
to the current date.

Presidentially-designated emergency is
a major disaster or emergency des-
ignated by the President under the
Robert T. Stafford Disaster Relief and
Emergency Assistance Act (42 U.S.C.
5121 et seq.).

Primary loan servicing programs in-
clude:

(1) Loan consolidation and resched-
uling, or reamortization;

(2) Interest rate reduction, including
use of the limited resource rate pro-
gram;

(3) Deferral;

(4) Write-down of the principal or ac-
cumulated interest; or

(5) Any combination of paragraphs (1)
through (4) of this definition.

Production cycle is the time it takes
to produce an agricultural commodity
from the beginning of the production
process until it is normally disposed of
or sold.

Production loss is verifiable damage
or destruction with respect to annual
growing crops.
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Program loans include FO, OL, and
EM. In addition, for loan servicing pur-
poses the term includes existing loans
for the following programs no longer
funded: SW, RL, EE, ST, and RHF.

Promissory mnote is a written agree-
ment to pay a specified sum on demand
or at a specified time to the party des-
ignated. The terms ‘‘promissory note”’
and ‘‘note’’ are interchangeable.

Prospectus consists of a transmittal
letter, a current balance sheet and pro-
jected year’s budget which is sent to
commercial lenders to determine their
interest in financing or refinancing
specific Agency direct loan applicants
and borrowers.

Protective advance is an advance made
by the Agency or a lender to protect or
preserve the collateral from loss or de-
terioration.

Quarantine is a quarantine imposed
by the Secretary under the Plant Pro-
tection Act or animal quarantine laws
(as defined in section 2509 of the Food,

Agriculture, Conservation and Trade
Act of 1990).
Reamortication is the rewriting of

rates or terms, or both, of a loan made
for real estate purposes.

Reasonable rates and terms are those
commercial rates and terms that other
farmers are expected to meet when bor-
rowing from a commercial lender or
private source for a similar purpose
and similar period of time. The ‘‘simi-
lar period of time” of available com-
mercial loans will be measured against,
but need not be the same as, the re-
maining or original term of the loan.

Recoverable cost is a loan cost expense
chargeable to either a borrower or
property account.

Recreation loan is a loan that was
made to eligible applicants to assist in
the conversion of all or a portion of the
farm they owned or operated to out-
door income producing recreation en-
terprises to supplement or supplant
farm income. RL’s are no longer fund-
ed, however, such outstanding loans
are serviced by the Agency.

Redemption right is a Federal or state
right to reclaim property for a period
of time established by law, by paying
the amount paid at the involuntary
sale plus accrued interest and costs.

Related by blood or marriage is being
connected to one another as husband,
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wife, parent, child, brother,
uncle, aunt, or grandparent.
Relative is the spouse and anyone
having one of the following relation-
ships to an applicant or borrower: par-
ent, son, daughter, sibling, stepparent,

sister,

stepson, stepdaughter, stepbrother,
stepsister, half brother, half sister,
uncle, aunt, nephew, niece, cousin,

grandparent, grandson, granddaughter,
or the spouses of the foregoing.

Repossessed property is security prop-
erty in the Agency’s custody.

Rescheduling is the rewriting of the
rates or terms, or both, of a loan made
for operating purposes.

Restructuring is changing the terms of
a debt through rescheduling, re-
amortization, deferral, writedown, or a
combination thereof.

Rural youth is a person who has
reached the age of 10 but has not
reached the age of 21 and resides in a
rural area or any city or town with a
population of 50,000 or fewer people.

Security is property or right of any
kind that is subject to a real or per-
sonal property lien. Any reference to
‘“‘collateral” or ‘‘security property”’
will be considered a reference to the
term ‘‘security.”

Security instrument includes any docu-
ment giving the Agency a security in-
terest on real or personal property.

Security value is the market value of
real estate or chattel property (less the
value of any prior liens) used as secu-
rity for an Agency loan.

Shared Appreciation Agreement is an
agreement between the Agency, or a
lender in the case of a guaranteed loan,
and a borrower on the appropriate
Agency form that requires the bor-
rower who has received a writedown on
a direct or guaranteed loan to repay
the Agency or the lender some or all of
the writedown received, based on a per-
centage of any increase in the value of
the real estate securing an SAA at a
future date.

Socially disadvantaged applicant is an
applicant who is a member of a socially
disadvantaged group. For entity appli-
cants, the majority interest must be
held by socially disadvantaged individ-
uals. For married couples, the socially
disadvantaged individual must have at
least 50 percent ownership in the farm
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business and make most of the man-
agement decisions, contribute a signifi-
cant amount of labor, and generally be
recognized as the operator of the farm.

Socially disadvantaged group is a
group whose members have been sub-
ject to racial, ethnic, or gender preju-
dice because of their identity as mem-
bers of a group without regard to their
individual qualities. These groups con-
sist of: American Indians or Alaskan

Natives, Asians, Blacks or African
Americans, Native Hawaiians or other
Pacific Islanders, Hispanics, and
women.

Softwood Timber Program loan was
available to eligible financially dis-
tressed borrowers who would take mar-
ginal land, including highly erodible
land, out of production of agricultural
commodities other than the production
of softwood timber. ST loans are no
longer available, however, such out-
standing loans are serviced by the
Agency.

Soil and Water loan is a loan that was
made to an eligible applicant to en-
courage and facilitate the improve-
ment, protection, and proper use of
farmland by providing financing for
soil conservation, water development,
conservation, and use; forestation;
drainage of farmland; the establish-
ment and improvement of permanent
pasture; pollution abatement and con-
trol; and other related measures con-
sistent with all Federal, State and
local environmental standards. SW
loans are no longer funded, however,
such outstanding loans are serviced by
the Agency.

Subordination is a creditor’s tem-
porary relinquishment of all or a por-
tion of its lien priority in favor of an-
other creditor, providing the other
creditor with a priority right to collect
a debt of a specific dollar amount from
the sale of the same collateral.

Subsequent loan is any FLP loan proc-
essed by the Agency after an initial
loan of the same type has been made to
the same borrower.

Supervised bank account is an account
with a financial institution established
through a deposit agreement entered
into between the borrower, the Agency,
and the financial institution.

Technical appraisal review is a review
of an appraisal to determine if such ap-
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praisal meets the requirements of
USPAP pursuant to standard 3 of
USPAP.

Transfer and assumption is the con-
veyance by a debtor to an assuming
party of the assets, collateral, and li-
abilities of a loan in return for the as-
suming party’s binding promise to pay
the debt outstanding or the market
value of the collateral.

Trust is an entity that under applica-
ble state law meets the criteria of
being a trust of any kind but does not
meet the criteria of being a farm coop-
erative, private domestic corporation,
partnership, or joint operation.

Unaccounted for security is security
for a direct or guaranteed loan that
was misplaced, stolen, sold, or other-
wise missing, where replacement secu-
rity was not obtained or the proceeds
from its sale have not been applied to
the loan.

Unauthoriced assistance is any loan,
loan servicing action, lower interest
rate, loan guarantee, or subsidy re-
ceived by a borrower, or lender, for
which the borrower or lender was not
eligible, which was not made in accord-
ance with all Agency procedures and
requirements, or which the Agency ob-
ligated from the wrong appropriation
or fund. Unauthorized assistance may
result from borrower, lender, or Agen-
cy error.

Uniform Standards of Professional Ap-
praisal Practice are standards governing
the preparation, reporting, and review-
ing of appraisals established by the Ap-
praisal Foundation pursuant to the Fi-
nancial Institutions Reform, Recovery,
and Enforcement Act of 1989.

United States is any of the 50 States,
the Commonwealth of Puerto Rico, the
Virgin Islands of the United States,
Guam, American Samoa, the Common-
wealth of the Northern Mariana Is-
lands, Republic of Palau, Federated
States of Micronesia, and the Republic
of the Marshall Islands.

U. S. Attorney is an attorney for the
United States Department of Justice.

Veteran is any person who served in
the military, naval, or air service dur-
ing any war as defined in section 101(12)
of title 38, United States Code.

Wetlands are those lands or areas of
land as determined by the Natural Re-
sources Conservation Service to meet
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the requirements provided in section
1201 of the Food Security Act of 1985.

Working capital is cash available to
conduct normal daily operations in-
cluding, but not limited to, paying for
feed, seed, fertilizer, pesticides, farm
supplies, cooperative stock, and cash
rent.

Youth loan is an operating type loan
made to an eligible rural youth appli-
cant to finance a modest income-pro-
ducing agricultural project.

[72 FR 63285, Nov. 8, 2007; 72 FR 74153, Dec. 31,
2007]

EFFECTIVE DATE NOTE: At 73 FR 74344, Dec.
8, 2008, in §761.2, paragraph(b) was amended
by removing the definitions for ‘‘Beginning
Farmer Downpayment Loan’ and ‘‘Socially
disadvantaged applicant,” by adding defini-
tions for ‘‘Downpayment loan’’ and ‘‘Socially
disadvantaged applicant or farmer,” and in
the definition of ‘“‘Farm Ownership loan,” by
removing the words ‘‘Beginning Farmer,”’ ef-
fective January 7, 2009. For the convenience
of the user, the added text is set forth as fol-
lows:

§761.2 Abbreviations and definitions.

* * * * *

(b) * * *

Downpayment loan is a type of FO loan
made to beginning farmers and socially dis-
advantaged farmers to finance a portion of a
real estate purchase under part 764, subpart
E of this chapter.

* * * * *

Socially disadvantaged applicant or farmer is
an individual or entity who is a member of a
socially disadvantaged group. For an entity,
the majority interest must be held by so-
cially disadvantaged individuals. For mar-
ried couples, the socially disadvantaged indi-
vidual must have at least 50 percent owner-
ship in the farm business and make most of
the management decisions, contribute a sig-
nificant amount of labor, and generally be
recognized as the operator of the farm.

* * * * *

§761.3 Civil rights.

Part 15d of this title contains appli-
cable regulations pertaining to civil
rights and filing of discrimination
complaints by program participants.

§761.7

§761.4 Conflict of interest.

The Agency enforces conflict of in-
terest policies to maintain high stand-
ards of honesty, integrity, and impar-
tiality in the making and servicing of
direct and guaranteed loans. These re-
quirements are established in 5 CFR
parts 2635 and 8301.

§761.5 Restrictions on lobbying.

A person who applies for or receives a
loan made or guaranteed by the Agen-
cy must comply with the restrictions
on lobbying in 7 CFR part 3018.

§761.6 Appeals.

Except as provided in 7 CFR part 762,
appeal of an adverse decision made by
the Agency will be handled in accord-
ance with 7 CFR parts 11 and 780.

§761.7 Appraisals.

(a) General. This section describes
Agency requirements for:

(1) Real estate and chattel appraisals
made in connection with the making
and servicing of direct FLP and Non-
program loans; and

(2) Appraisal reviews conducted on
appraisals made in connection with the
making and servicing of direct and
guaranteed FLP and Non-program
loans.

(b) Appraisal standards. (1) Real estate
appraisals, technical appraisal reviews
and their respective forms must com-
ply with the standards contained in
USPAP, as well as applicable Agency
regulations and procedures for the spe-
cific FLP activity involved. A current
copy of USPAP along with other appli-
cable procedures and regulations are
available for review in each Agency
State Office.

(2) When a chattel appraisal is re-
quired, it must be completed on an ap-
plicable Agency form (available in each
Agency State Office) or other format
containing the same information.

(c) Use of an existing real estate ap-
praisal. Except where specified else-
where, when a real estate appraisal is
required, the Agency will use the exist-
ing real estate appraisal to reach loan
making or servicing decisions under ei-
ther of the following conditions:
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(1) The appraisal was completed with-
in the previous 12 months and the
Agency determines that:

(i) The appraisal meets the provisions
of this section and the applicable Agen-
cy loan making or servicing require-
ments; and

(ii) Market values have remained sta-
ble since the appraisal was completed;
or

(2) The appraisal was not completed
in the previous 12 months, but has been
updated by the appraiser or appraisal
firm that completed the appraisal, and
both the update and the original ap-
praisal were completed in accordance
with USPAP.

(d) Appraisal reviews. (1) With respect
to a real estate appraisal, the Agency
may conduct a technical appraisal re-
view or an administrative appraisal re-
view, or both.

(2) With respect to a chattel ap-
praisal, the Agency may conduct an ad-
ministrative appraisal review.

§761.8 Loan Limitations.

(a) Dollar limits. The outstanding
principal balances for an applicant or
anyone who will sign the promissory
note cannot exceed any of the fol-
lowing at the time of loan closing or
assumption of indebtedness. If the out-
standing principal balance exceeds any
of the limits at the time of approval,
the farm operating plan must reflect
that funds will be available to reduce
the indebtedness prior to loan closing
or assumption of indebtedness.

(1) Farm Ownership loans, Beginning
Farmer Down payment loans and Soil
and Water loans:

(i) Direct—$200,000;

(ii) Guaranteed—3$700,000 (for fiscal
year 2000 and increased at the begin-
ning of each fiscal year in accordance
with paragraph (b) of this section);

(iii) Any combination of a direct Soil
and Water loan, direct Farm Ownership
loan, guaranteed Soil and Water loan,
and guaranteed Farm Ownership loan—
$700,000 (for fiscal year 2000 and in-
creased each fiscal year in accordance
with paragraph (b) of this section);

(2) Operating loans:

(i) Direct—$200,000;

(i1) Guaranteed—$700,000 (for fiscal
year 2000 and increased each fiscal year
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in accordance with paragraph (b) of
this section);

(iii) Any combination of a direct Op-
erating loan and guaranteed Operating
1loan—$700,000 (for fiscal year 2000 and
increased each fiscal year in accord-
ance with paragraph (b) of this sec-
tion);

(3) Any combination of guaranteed
Farm Ownership loan, guaranteed Soil
and Water loan, and guaranteed Oper-
ating loan—3$700,000 (for fiscal year 2000
and increased each fiscal year in ac-
cordance with paragraph (b) of this sec-
tion);

(4) Any combination of direct Farm
Ownership loan, direct Soil and Water
loan, direct Operating loan, guaranteed
Farm Ownership loan, guaranteed Soil
and Water loan, and guaranteed Oper-
ating loan—the amount in paragraph
(a)(1)(ii) of this section plus $200,000;

(5) Emergency loans—$500,000;

(6) Any combination of direct Farm
Ownership loan, direct Soil and Water
loan, direct Operating loan, guaranteed
Farm Ownership loan, guaranteed Soil
and Water loan, guaranteed Operating
loan, and Emergency loan—the amount
in paragraph (a)(1)(ii) of this section
plus $700,000.

(b) Guaranteed loan limit. The dollar
limits of guaranteed loans will be in-
creased each fiscal year based on the
percentage change in the Prices Paid
by Farmers Index as compiled by the
National Agricultural Statistics Serv-
ice, USDA. The maximum loan limits
for the current fiscal year are available
in any FSA office and on the FSA
website at http:/www.fsa.usda.gov.

(c) Line of credit advances. The total
dollar amount of guaranteed line of
credit advances and income releases
cannot exceed the total estimated ex-
penses, less interest expense, as indi-
cated on the borrower’s cash flow budg-
et, unless the cash flow budget is re-
vised and continues to reflect a feasible
plan.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §761.8 was amended by removing the
words ‘‘Beginning Farmer’’ in paragraph
(a)(1), by removing the amount ‘$200,000’
and adding in its place, the amount
€“$300,000’ in paragraphs (a)(1)({d), (2)(i) and
(4), and by removing the amount ‘‘$700,000’
and adding in its place, the amount
€‘$800,000”° in paragraph (a)(6), effective Janu-
ary 7, 2009.
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§761.9 Interest rates for direct loans.

Interest rates for all direct loans are
set in accordance with the Act. A copy
of the current interest rates may be ob-
tained in any Agency office.

§761.10 Planning and performing con-
struction and other development.

(a) Purpose. This section describes
Agency policies regarding the planning
and performing of construction and
other development work performed
with:

(1) Direct FLP loan funds; or

(2) Insurance or other proceeds re-
sulting from damage or loss to direct
loan security.

(b) Funds for development work. The
applicant or borrower:

(1) Must provide the Agency with an
estimate of the total cash cost of all
planned development prior to loan ap-
proval;

(2) Must show proof of sufficient
funds to pay for the total cash cost of
all planned development at or before
loan closing;

(3) Must not incur any debts for ma-
terials or labor or make any expendi-
tures for development purposes prior to
loan closing with the expectation of
being reimbursed from Agency loan
funds.

(c) Scheduling, planning, and com-
pleting development work. The applicant
or borrower:

(1) Is responsible for scheduling and
planning development work in a man-
ner acceptable to the Agency and must
furnish the Agency information fully
describing the planned development,
the proposed schedule, and the manner
in which it will be accomplished;

(2) Is responsible for obtaining all
necessary State and local construction
approvals and permits prior to loan
closing;

(3) Must ensure that all development
work meets the environmental require-
ments established in subpart G of 7
CFR part 1940;

(4) Must schedule development work
to start as soon as feasible after the
loan is closed and complete work as
quickly as practicable;

(5) Is responsible for obtaining any
required technical services from quali-
fied technicians, tradespeople, and con-
tractors.

§761.10

(d) Construction and repair standards.
(1) The construction of a new building
and the alteration or repair of an exist-
ing building must conform with indus-
try-acceptable construction practices
and standards.

(2) All improvements to a property
must conform to applicable laws, ordi-
nances, codes, and regulations.

(3) The applicant or borrower is re-
sponsible for selecting a design stand-
ard that meets all applicable local and
state laws, ordinances, codes, and regu-
lations, including building, plumbing,
mechanical, electrical, water, and
waste management.

(4) The Agency will require drawings,
specifications, and estimates to fully
describe the work as necessary to pro-
tect the Agency’s financial interests.
The drawings and specifications must
identify any specific development
standards being used. Such information
must be sufficiently complete to avoid
any misunderstanding as to the extent,
kind, and quality of work to be per-
formed.

(5) The Agency will require technical
data, tests, or engineering evaluations
to support the design of the develop-
ment as necessary to protect its finan-
cial interests.

(6) The Agency will require the appli-
cant or borrower to provide written
certification that final drawings and
specifications conform with the appli-
cable development standard as nec-
essary to protect its financial inter-
ests. Certification must be obtained
from individuals or organizations
trained and experienced in the compli-
ance, interpretation, or enforcement of
the applicable development standards,
such as licensed architects, profes-
sional engineers, persons certified by a
relevant national model code organiza-
tion, authorized local building offi-
cials, or national code organizations.

(e) Inspection. (1) The applicant or
borrower is responsible for inspecting
development work as necessary to pro-
tect their interest.

(2) The applicant or borrower must
provide the Agency written certifi-
cation that the development conforms
to the plans and good construction
practices, and complies with applicable
laws, ordinances, codes, and regula-
tions.
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(3) The Agency will require the appli-
cant or borrower to obtain professional
inspection services during construction
as necessary to protect its financial in-
terests.

(4) Agency inspections do not create
or imply any duty or obligation of the
Agency to the applicant or borrower.

(f) Warranty and lien waivers. The ap-
plicant or borrower must obtain and
submit all lien waivers on any con-
struction before the Agency will issue
final payment.

(g) Surety. The Agency will require
surety to guarantee both payment and
performance for construction contracts
as necessary to protect its financial in-
terests.

(h) Changing the planned development.
An applicant or borrower must request,
in writing, Agency approval for any
change to a planned development. The
Agency will approve a change if all of
the following are met:

(1) It will not reduce the value of the
Agency’s security;

(2) It will not adversely affect the
soundness of the farming operation;

(3) It complies with all applicable
laws and regulations;

(4) It is for an authorized loan pur-
pose;

(5) It is within the scope of the origi-
nal loan proposal;

(6) If required, documentation that
sufficient funding for the full amount
of the planned development is approved
and available;

(7) If required, surety to cover the
full revised development amount has
been provided; and

(8) The modification is certified in
accordance with paragraph (d) (6) of
this section.

§§761.11-761.50 [Reserved]

Subpart B—Supetrvised Bank
Accounts

§761.51 Establishing a
bank account.

(a) Supervised bank accounts will be
used to:

(1) Assure correct use of funds
planned for capital purchases or debt
refinancing and perfection of the Agen-
cy’s security interest in the assets pur-
chased or refinanced when electronic

supervised
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funds transfer or treasury check proc-
esses are not practicable;

(2) Protect the Agency’s security in-
terest in insurance indemnities or
other loss compensation resulting from
loss or damage to loan security; or

(3) Assist borrowers with limited fi-
nancial skills with cash management,
subject to the following conditions:

(i) Use of a supervised bank for this
purpose will be temporary and infre-
quent;

(ii) The need for a supervised bank
account in this situation will be deter-
mined on a case-by-case basis; and

(iii) The borrower agrees to the use of
a supervised bank account for this pur-
pose by executing the deposit agree-
ment.

(b) The borrower may select the fi-
nancial institution in which the ac-
count will be established, provided the
institution is Federally insured. If the
borrower does not select an institution,
the Agency will choose one.

(c) Only one supervised bank account
will be established for any borrower.

(d) If both spouses sign an FLP note
and security agreement, the supervised
bank account will be established as a
joint tenancy account with right of
survivorship from which either bor-
rower can withdraw funds.

(e) If the funds to be deposited into
the account cause the balance to ex-
ceed $100,000, the financial institution
must agree to pledge acceptable collat-
eral with the Federal Reserve Bank for
the excess over $100,000, before the de-
posit is made.

(1) If the financial institution is not
a member of the Federal Reserve Sys-
tem, the institution must pledge ac-
ceptable collateral with a cor-
respondent bank that is a member of
the Federal Reserve System. The cor-
respondent bank must inform the Fed-
eral Reserve Bank that it is holding se-
curities pledged for the supervised
bank account in accordance with 31
CFR part 202 (Treasury Circular 176).

(2) When the balance in the account
has been reduced, the financial institu-
tion may request a release of part or
all of the collateral, as applicable, from
the Agency.
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§761.52 Deposits into a

bank account.

supervised

(a) Checks or money orders may be
deposited into a supervised bank ac-
count provided they are not payable:

(1) Solely to the Federal Government
or any agency thereof; or

(2) To the Treasury of the United
States as a joint payee.

(b) Loan proceeds may be deposited
electronically.

§761.53 Interest bearing accounts.

(a) A supervised bank account, if pos-
sible, will be established as an interest
bearing deposit account provided that
the funds will not be immediately dis-
bursed, and the account is held jointly
by the borrower and the Agency if this
arrangement will benefit the borrower.

(b) Interest earned on a supervised
bank account will be treated as normal
income security.

§761.54 Withdrawals from a super-
vised bank account.

(a) The Agency will authorize a with-
drawal from the supervised bank ac-
count for an approved purpose after en-
suring that:

(1) Sufficient funds in the supervised
bank account are available;

(2) No loan proceeds are disbursed
prior to confirmation of proper lien po-
sition, except to pay for lien search if
needed;

(3) No checks are issued to ‘‘cash;”
and

(4) The use of funds is consistent with
the current farm operating plan or
other agreement with the Agency.

(b) A check must be signed by the
borrower with countersignature of the
Agency, except as provided in para-
graph (c) of this section. All checks
must bear the legend ‘‘countersigned,
not as co-maker or endorser.”’

(c) The Agency will withdraw funds
from a supervised bank account with-
out borrower counter-signature only
for the following purposes:

(1) For application on Agency indebt-
edness;

(2) To refund Agency loan funds;

(3) To protect the Agency’s lien or se-
curity;

(4) To accomplish a purpose for which
such advance was made; or

§761.55

(5) In the case of a deceased borrower,
to continue to pay necessary farm ex-
penses to protect Agency security in
conjunction with the borrower’s estate.

§761.55 Closing a supervised bank ac-
count.

(a) If the supervised bank account is
no longer needed and the loan account
is not paid in full, the Agency will de-
termine the source of the remaining
funds in the supervised bank account.
If the funds are determined to be:

(1) Loan funds:

(i) From any loan type, except Youth
loan, and the balance is less than
$1,000, the Agency will provide the bal-
ance to the borrower to use for author-
ized loan purposes;

(ii) From a Youth loan, and the bal-
ance is less than $100, the Agency will
provide the balance to the borrower to
use for authorized loan purposes;

(2) Loan funds:

(i) From any loan type, except Youth
loan, and the balance is $1,000 or great-
er, the Agency will apply the balance
to the FLP loan;

(ii) From a Youth loan, and the bal-
ance is $100 or greater, the Agency will
apply the balance to the FLP loan;

(3) Normal income funds, the Agency
will apply the balance to the remaining
current year’s scheduled payments and
pay any remaining balance to the bor-
rower; and

(4) Basic security funds, the Agency
will apply the balance to the FLP loan
as an extra payment or the borrower
may apply the balance toward the pur-
chase of basic security, provided the
Agency obtains a lien on such security
and its security position is not dimin-
ished.

(b) If the borrower is uncooperative
in closing a supervised bank account,
the Agency will make written demand
to the financial institution for the bal-
ance and apply it in accordance with
paragraph (a) of this section.

(c) In the event of a borrower’s death,
the Agency may:

(1) Apply the balance to the bor-
rower’s FLP loan;

(2) Continue with a remaining bor-
rower, provided the supervised bank ac-
count was established as a joint ten-
ancy with right of survivorship ac-
count;
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(3) Refund unobligated balances from
other creditors in the supervised bank
account for specific operating purposes
in accordance with any prior written
agreement between the Agency and the
deceased borrower; or

(4) Continue to pay expenses from the
supervised bank account in conjunc-
tion with the borrower’s estate.

§§761.56-761.100 [Reserved]

Subpart C—Supervised Credit

§761.101 Applicability.

This subpart applies to all direct ap-
plicants and borrowers, except bor-
rowers with only Non-program loans.

§761.102 Borrower recordkeeping, re-
porting, and supervision.

(a) A borrower must maintain accu-
rate records sufficient to make in-
formed management decisions and to
allow the Agency to render loan mak-
ing and servicing decisions in accord-
ance with Agency regulations. These
records must include the following:

(1) Production (e.g., total and per
unit for livestock and crops);

(2) Revenues, by source;

(3) Other sources of funds, including
borrowed funds;

(4) Operating expenses;

(5) Interest;

(6) Family living expenses;

(7) Profit and loss;

(8) Tax-related information;

(9) Capital expenses;

(10) Outstanding debt; and

(11) Debt repayment.

(b) A borrower also must agree in
writing to:

(1) Cooperate with the Agency and
comply with all supervisory agree-
ments, farm assessments, farm oper-
ating plans, year-end analyses, and all
other loan-related requirements and
documents;

(2) Submit financial information and
an updated farm operating plan when
requested by the Agency;

(3) Immediately notify the Agency of
any proposed or actual significant
change in the farming operation, any
significant changes in family income,
expenses, or the development of prob-
lem situations, or any losses or pro-
posed significant changes in security.
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(c) If the borrower fails to comply
with these requirements, unless due to
reasons outside the borrower’s control,
the non-compliance may adversely im-
pact future requests for assistance.

§761.103 Farm assessment.

(a) The Agency assesses each farming
operation to determine the applicant’s
financial condition, organizational
structure, management strengths and
weaknesses, appropriate levels of Agen-
cy oversight, credit counseling needs,
and training needs. The applicant will
participate in developing the assess-
ment.

(b) The initial assessment must
evaluate, at a minimum, the:

(1) Farm organization and key per-
sonnel qualifications;

(2) Type of farming operation;

(3) Goals for the operation;

(4) Adequacy of real estate, including
facilities, to conduct the farming oper-
ation;

(5) Adequacy of chattel property used
to conduct the farming operation;

(6) Historical performance;

(7) Farm operating plan;

(8) Loan evaluation;

(9) Supervisory plan; and

(10) Training plan.

(c) An assessment update must be
prepared for each subsequent loan. The
update must include a farm operating
plan, a loan evaluation, and any other
items discussed in paragraph (b) of this
section that have significantly changed
since the initial assessment.

(d) The Agency reviews the assess-
ment to determine a borrower’s
progress at least annually. The review
will be in the form of an office visit,
field visit, letter, phone conversation,
or year-end analysis, as determined by
the Agency.

§761.104 Developing the farm oper-
ating plan.

(a) An applicant or borrower must
submit a farm operating plan to the
Agency, upon request, for loan making
or servicing purposes.

(b) An applicant or borrower may re-
quest Agency assistance in developing
the farm operating plan.

(c) The farm operating plan will be
based on accurate and verifiable infor-
mation.

126



Farm Service Agency, USDA

(1) Historical information will be
used as a guide.

(2) Positive and negative trends, mu-
tually agreed upon changes and im-
provements, and current input prices
will be taken into consideration when
arriving at reasonable projections.

(3) Projected yields will be calculated
according to the following priorities:

(i) The applicant or borrower’s own
production records for the previous 3
years;

(ii) The per-acre actual production
history of the crops produced by the
farming operation used to determine
Federal crop insurance payments, if
available;

(iii) FSA Farm Program actual yield
records;

(iv) County averages;

(v) State averages.

(4) If the applicant or borrower’s pro-
duction history has been substantially
affected by a disaster declared by the
President or designated by the Sec-
retary of Agriculture, or the applicant
or borrower has had a qualifying loss
from such disaster but the farming op-
eration was not located in a declared or
designated disaster area, the applicant
or borrower may:

(i) Use county average yields, or
state average yields if county average
yields are not available, in place of the
disaster year yields; or

(ii) Exclude the production year with
the lowest actual or county average
yield if their yields were affected by
disasters during at least 2 of the 3
years.

(d) Unit prices for agricultural com-
modities established by the Agency
will generally be used. Applicants and
borrowers that provide evidence that
they will receive a premium price for a
commodity may use a price above the
price established by the Agency.

(e) Except as provided in paragraph
(f) of this section, the applicant or bor-
rower must sign the final farm oper-
ating plan prior to approval of any loan
or servicing action.

(f) If the Agency believes the appli-
cant or borrower’s farm operating plan
is inaccurate, or the information upon
which it is based cannot be verified,
the Agency will discuss and try to re-
solve the concerns with the applicant
or borrower. If an agreement cannot be

§761.202

reached, the Agency will make loan ap-
proval and servicing determinations
based on the Agency’s revised farm op-
erating plan.

§761.105 Year-end analysis.

(a) The Agency conducts a year-end
analysis at its discretion or if the bor-
rower:

(1) Has received any direct loan,
chattel subordination, or primary loan
servicing action within the last year;

(2) Is financially distressed or delin-
quent;

(3) Has a loan deferred, excluding de-
ferral of an installment under subpart
B of part 766; or

(4) Is receiving a limited resource in-
terest rate on any loan.

(b) To the extent practicable, the
year-end analysis will be completed
within 60 days after the end of the busi-
ness year or farm budget planning pe-
riod and must include:

(1) An analysis comparing actual in-
come, expenses, and production to pro-
jected income, expenses, and produc-
tion for the preceding production cycle;
and

(2) An updated farm operating plan.

§§761.106-761.200 [Reserved]

Subpart D—Allocation of Farm
Loan Programs Funds to State
Offices

§761.201 Purpose.

(a) This subpart addresses:

(1) The allocation of funds for direct
and guaranteed FO and OL loans;

(2) The establishment of socially dis-
advantaged target participation rates;
and

(3) The reservation of loan funds for
beginning farmers.

(b) The Agency does not allocate EM
loan funds to State Offices but makes
funds available following a designated
or declared disaster. EM loan funds are
available on a first-come first-served
basis.

(c) State funding information is
available for review in any State Of-
fice.

§761.202 Timing of allocations.

The Agency’s National Office allo-
cates funds for FO and OL loans to the
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State Offices on a fiscal year basis, as
made available by the Office of Man-
agement and Budget. However, the Na-
tional Office will retain control over
the funds when funding or administra-
tive constraints make allocation to
State Offices impractical.

§761.203 National reserves for Farm
Ownership and Operating loans.

(a) Reservation of funds. At the start
of each fiscal year, the National Office
reserves a portion of the funds avail-
able for each direct and guaranteed
loan program. These reserves enable
the Agency to meet unexpected or jus-
tifiable program needs during the fiscal
year.

(b) Allocation of reserved funds. The
National Office distributes funds from
the reserve to one or more State Of-
fices to meet a program need or Agency
objective.

§761.204 Methods of allocating funds
to State Offices.

FO and OL loan funds are allocated
to State Offices using one or more of
the following allocation methods:

(a) Formula allocation, if data, as
specified in §761.205, is available to use
the formula for the State.

(b) Administrative allocation, if the
Agency cannot adequately meet pro-
gram objectives with a formula alloca-
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tion. The National Office determines
the amount of an administrative allo-
cation on a case-by-case basis.

(c) Base allocation, to ensure funding
for at least one loan in each State, Dis-
trict, or County Office. In making a
base allocation, the National Office
may use criteria other than those used
in the formula allocation, such as his-
torical Agency funding information.

§761.205 Computing the formula allo-
cation.

(a) The formula allocation for FO or
OL loan funds is equal to:

(1) The amount available for alloca-
tion by the Agency minus the amounts
held in the National Office reserve and
distributed by base and administrative
allocation, multiplied by

(2) The State Factor, which rep-
resents the percentage of the total
amount of the funds for a loan program
that the National Office allocates to a
State Office.

formula allocation = (amount available for
allocation—national reserve—base allo-
cation—administrative allocation) x
State Factor

(b) To calculate the State Factor, the
Agency:

(1) Uses the following criteria, data
sources, and weights:

arion Weight for Weight for
Criteria Loan tﬁggdc;gsrznon s Data source FOgIloans OLQIloans
(percent) (percent)
Farm operators with sales of $2,500-$39,999 | FO and OL loans ........ U.S. Census of Agri- 15 15
and less than 200 days work off the farm. culture.
Farm operators with sales of $40,000 or more | FO and OL loans ........ U.S. Census of Agri- 35 35
and less than 200 days work off farm. culture.
Tenant farm operators ..........cccceceveevciesieieneens FO and OL loans ........ U.S. Census of Agri- 25 20
culture.
3-year average net farm income ..............co.c... FO and OL loans ........ USDA Economic Re- 15 15
search Service.
Value of farm real estate assets ....................... FO loans ......ccccovvvnnee USDA Economic Re- 10 N/A
search Service.
Value of farm non-real estate assets ................ OL loans .......ccccccceeneee USDA Economic Re- N/A 15
search Service.

(2) Determines each State’s percent-
age of the national total for each cri-
terion;

(3) Multiplies the percentage for each
State determined in paragraph (b)(2) of
this section by the applicable weight
for that criterion;

(4) Sums the weighted criteria for
each State to obtain the State factor.

§761.206 Pooling of unobligated funds
allocated to State Offices.

The Agency periodically pools unob-
ligated FO and OL loan funds that have
been allocated to State Offices. When
pooling these funds, the Agency places
all unobligated funds in the appro-
priate National Office reserve. The
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pooled funds may be retained in the na-
tional reserve or reallocated to the
States.

§761.207 Distribution of loan funds by
State Offices.

A State Office may distribute its al-
location of loan funds to District or
County level using the same allocation
methods that are available to the Na-
tional Office. State Offices may reserve
a portion of the funds to meet unex-
pected or justifiable program needs
during the fiscal year.

§761.208 Target participation rates for
socially disadvantaged groups.

(a) General. (1) The Agency estab-
lishes target participation rates for
providing FO and OL loans to members
of socially disadvantaged groups.

(2) The Agency sets the target par-
ticipation rates for State and County
levels annually.

(3) When distributing loan funds in
counties within Indian reservations,
the Agency will allocate the funds on a
reservation-wide basis.

(4) The Agency reserves and allocates
sufficient loan funds to achieve these
target participation rates. The Agency
may also use funds that are not re-
served and allocated for socially dis-
advantaged groups to make or guar-
antee loans to members of socially dis-
advantaged groups.

(b) FO loans based on ethnicity or race.
The FO loan target participation rate
based on ethnicity or race in each:

(1) State is equal to the percent of
the total rural population in the State
who are members of such socially dis-
advantaged groups.

(2) County is equal to the percent of
rural population in the county who are
members of such socially disadvan-
taged groups.

(c) OL loans based on ethnicity or race.
The OL loan target participation rate
based on ethnicity or race in each:

(1) State is equal to the percent of
the total number of farmers in the
State who are members of such socially
disadvantaged groups.

(2) County is equal to the percent of
the total number of farmers in the
county who are members of socially
disadvantaged ethnic groups.
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(d) Women farmers. (1) The target par-
ticipation rate for women farmers in
each:

(i) State is equal to the percent of
farmers in the State who are women.

(i1) County is equal to the percent of
farmers in the county who are women.

(2) In developing target participation
rates for women, the Agency will con-
sider the number of women who are
current farmers and potential farmers.

§761.209 Loan funds
farmers.

Each fiscal year, the Agency reserves
a portion of direct and guaranteed FO
and OL loan funds for beginning farm-
ers in accordance with section 346(b)(2)
of the Act.

for beginning

§761.210 Transfer of funds.

If sufficient unsubsidized guaranteed
OL funds are available, then beginning
on:

(a) August 1 of each fiscal year, the
Agency will use available unsubsidized
guaranteed OL loan funds to make ap-
proved direct FO loans to beginning
farmers under the Beginning Farmer
Downpayment loan program; and

(b) September 1 of each fiscal year
the Agency will use available unsub-
sidized guaranteed OL loan funds to
make approved direct FO loans to be-
ginning farmers.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §761.210 was amended by revising
paragraph (a), effective January 7, 2009. For
the convenience of the user, the revised text
is set forth as follows:

§761.210 Transfer of funds.

* * * * *

(a) August 1 of each fiscal year, the Agency
will use available unsubsidized guaranteed
OL loan funds to make approved direct FO
loans to beginning farmers and socially dis-
advantaged farmers under the Downpayment
loan program; and

* * * * *

PART 762—GUARANTEED FARM
LOANS

Sec.
762.1-762.100 [Reserved]
762.101 Introduction.
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762.102

762.103

762.104

762.105
ers.

762.106 Preferred and certified lender pro-
grams.

762.107-762.109 [Reserved]

762.110 Loan application.

762.111-762.119 [Reserved]

762.120 Applicant eligibility.

762.121 Loan purposes.

762.122 Loan limitations.

762.123 Insurance and farm inspection re-
quirements.

762.124 Interest rates, terms, charges, and
fees.

762.125

762.126

762.127

762.128

762.129
loss.

762.130 Loan approval and issuing the guar-
antee.

762.131-762.139 [Reserved]

762.140 General servicing responsibilities.

762.141 Reporting requirements.

762.142 Servicing related to collateral.

762.143 Servicing distressed accounts.

762.144 Repurchase of guaranteed portion
from a secondary market holder.

762.145 Restructuring guaranteed loans.

762.146 Other servicing procedures.

762.147 Servicing shared appreciation agree-
ments.

762.148 Bankruptcy.

762.149 Liquidation.

762.150 Interest assistance program.

762.151-762.158 [Reserved]

762.159 Pledging of guarantee.

762.160 Assignment of guarantee.

AUTHORITY: 5 U.S.C. 301, 7 U.S.C. 1989.

SOURCE: 64 FR 7378, Feb. 12, 1999, unless
otherwise noted.

Abbreviations and definitions.

Full faith and credit.

Appeals.

Eligibility and substitution of lend-

Financial feasibility.

Security requirements.

Appraisal requirements.
Environmental and special laws.
Percent of guarantee and maximum

EDITORIAL NOTE: Nomenclature changes to
part 762 appear at 72 FR 63297, Nov. 8, 2007.

§§762.1-762.100 [Reserved]

§762.101 Introduction.

(a) Scope. This subpart contains regu-
lations governing Operating Loans and
Farm Ownership loans guaranteed by
the Farm Service Agency. This subpart
applies to lenders, holders, borrowers,
Agency personnel, and other parties in-
volved in making, guaranteeing, hold-
ing, servicing, or liquidating such
loans.

(b) Lender list. The Agency maintains
a current list of lenders who express a
desire to participate in the guaranteed
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loan program. This list is made avail-
able to farmers upon request.

(c) Lender classification. Lenders who
participate in the Agency guaranteed
loan program will be classified into one
of the following categories:

(1) Standard Eligible Lender under
§762.105;

(2) Certified Lender, or

(3) Preferred Lender under §762.106.

(d) Type of guarantee. Guarantees are
available for both a loan note or a line
of credit. A loan note is used for a loan
of fixed amount and term. A line of
credit has a fixed term, but no fixed
amount. The principal amount out-
standing at any time, however, may
not exceed the line of credit ceiling
contained in the contract. Both guar-
antees are evidenced by the same loan
guarantee form.

(e) Termination of loan guarantee. The
loan guarantee will automatically ter-
minate as follows:

(1) Upon full payment of the guaran-
teed loan. A zero balance within the pe-
riod authorized for advances on a line
of credit will not terminate the guar-
antee;

(2) Upon payment of a final loss
claim; or

(3) Upon written notice from the
lender to the Agency that a guarantee
is no longer desired provided the lender
holds all of the guaranteed portion of
the loan. The loan guarantee will be re-
turned to the Agency office for can-
cellation within 30 days of the date of
the notice by the lender.

[64 FR 7378, Feb. 12, 1999, as amended at 72
FR 63297, Nov. 8, 2007]

§762.102 Abbreviations
tions.

and defini-

Abbreviations and definitions for
terms used in this part are provided in
§761.2 of this chapter.

[72 FR 63297, Nov. 8, 2007]

§762.103 Full faith and credit.

(a) Fraud and misrepresentation. The
loan guarantee constitutes an obliga-
tion supported by the full faith and
credit of the United States. The Agen-
cy may contest the guarantee only in
cases of fraud or misrepresentation by
a lender or holder, in which:
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(1) The lender or holder had actual
knowledge of the fraud or misrepresen-
tation at the time it became the lender
or holder, or

(2) The lender or holder participated
in or condoned the fraud or misrepre-
sentation.

(b) Lender violations. The loan guar-
antee cannot be enforced by the lender,
regardless of when the Agency dis-
covers the violation, to the extent that
the loss is a result of:

(1) Violation of usury laws;

(2) Negligent servicing;

(3) Failure to obtain the required se-
curity; or,

(4) Failure to use loan funds for pur-
poses specifically approved by the
Agency.

(c) Enforcement by holder. The guar-
antee and right to require purchase
will be directly enforceable by the
holder even if:

(1) The loan guarantee is contestable
based on the lender’s fraud or misrepre-
sentation; or

(2) The loan note guarantee is unen-
forceable by the lender based on a lend-
er violation.

§762.104 Appeals.

(a) A decision made by the lender ad-
verse to the borrower is not a decision
by the Agency, whether or not con-
curred in by the Agency, and may not
be appealed.

(b) The lender or Agency may request
updated information from the borrower
to implement an appeal decision.

(c) Appeals will be handled in accord-
ance with parts 11 and 780 of this title.

[64 FR 7378, Feb. 12, 1999, as amended at 72
FR 63297, Nov. 8, 2007]

§762.105 Eligibility and substitution of
lenders.

(a) General. To participate in FSA
guaranteed farm loan programs, a lend-
er must meet the eligibility criteria in
this part. The standard eligible lender
must demonstrate eligibility and pro-
vide such evidence as the Agency may
request.

(b) Standard eligible lender eligibility
criteria. (1) A lender must have experi-
ence in making and servicing agricul-
tural loans and have the capability to
make and service the loan for which a
guarantee is requested;

§762.105

(2) The lenders must not have losses
or deficiencies in processing and serv-
icing guaranteed loans above a level
which would indicate an inability to
properly process and service a guaran-
teed agricultural loan.

(3) A lender must be subject to credit
examination and supervision by an ac-
ceptable State or Federal regulatory
agency;

(4) The lender must maintain an of-
fice near enough to the collateral’s lo-
cation so it can properly and effi-
ciently discharge its loan making and
loan servicing responsibilities or use
Agency approved agents, correspond-
ents, branches, or other institutions or
persons to provide expertise to assist in
carrying out its responsibilities. The
lender must be a local lender unless it:

(i) Normally makes loans in the re-
gion or geographic location in which
the applicant’s operation being fi-
nanced is located, or

(ii) Demonstrates specific expertise
in making and servicing loans for the
proposed operation.

(5) The lender, its officers, or agents
must not be debarred or suspended
from participation in Government con-
tracts or programs or be delinquent on
a Government debt.

(c) Substitution of lenders. A new eligi-
ble lender may be substituted for the
original lender, upon the original lend-
er’s concurrence, under the following
conditions:

(1) The Agency approves of the sub-
stitution in writing by executing a
modification of the guarantee to iden-
tify the new lender, the amount of debt
at the time of the substitution and any
new loan terms if applicable.

(2) The new lender agrees in writing
to:

(i) Assume all servicing and other re-
sponsibilities of the original lender and
to acquire the unguaranteed portion of
the loan;

(ii) Execute a lender’s agreement if
one is not in effect;

(iii) [Reserved]

(iv) Give any holder written notice of
the substitution. If the rate and terms
are changed, written concurrence from
the holder is required.

(3) The original lender will:
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(i) Assign their promissory note, lien
instruments, loan agreements, and
other documents to the new lender.

(ii) If the loan is subject to an exist-
ing interest assistance agreement, sub-
mit a request for subsidy for the par-
tial year that it has owned the loan.

(d) Lender name or ownership changes.
(1) When a lender begins doing business
under a new name or undergoes an
ownership change the lender will notify
the Agency.

(2) The lender’s CLP or PLP status is
subject to reconsideration when owner-
ship changes.

(3) The lender will execute a new
lender’s agreement when ownership
changes.

[64 FR 7378, Feb. 12, 1999, as amended at 66
FR 7567, Jan. 24, 2001]

§762.106 Preferred and certified lend-
er programs.

(a) General. (1) Lenders who desire
PLP or CLP status must prepare a
written request addressing:

(i) The States in which they desire to
receive PLP or CLP status and their
branch offices which they desire to be
considered by the Agency for approval;
and

(ii) Bach item of the eligibility cri-
teria for PLP or CLP approval in this
section, as appropriate.

(2) The lender may include any addi-
tional supporting evidence or other in-
formation the lender believes would be
helpful to the Agency in making its de-
termination.

(3) The lender must send its request
to the Agency State office for the
State in which the lender’s head-
quarters is located.

(4) The lender must provide any addi-
tional information requested by the
Agency to process a PLP or CLP re-
quest if the lender continues with the
approval process.

(b) CLP criteria. The lender must
meet the following requirements to ob-
tain CLP status:

(1) Qualify as a standard eligible
lender under §762.105;

(2) Have a lender loss rate not in ex-
cess of the maximum CLP loss rate es-
tablished by the Agency and published
periodically in a FEDERAL REGISTER
Notice. The Agency may waive the loss
rate criteria for those lenders whose
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loss rate was substantially affected by
a disaster as defined in part 1945, sub-
part A, of this title.

(3) Have proven an ability to process
and service Agency guaranteed loans
by showing that the lender:

(i) Submitted substantially complete
and correct guaranteed loan applica-
tions; and

(ii) Serviced all guaranteed loans ac-
cording to Agency regulations;

(4) Have made the minimum number
of guaranteed OL, FO, or Soil and
Water (SW) loans established by the
Agency and published periodically in a
FEDERAL REGISTER Notice.

(6) Not be under any regulatory en-
forcement action such as a cease and
desist order, written agreement, or an
appointment of conservator or re-
ceiver, based upon financial condition;

(6) Designate a qualified person or
persons to process and service Agency
guaranteed loans for each of the lender
offices which will process CLP loans.
To be qualified, the person must meet
the following conditions:

(i) Have attended Agency sponsored
training in the past 12 months or will
attend training in the next 12 months;
and

(ii) Agree to attend Agency sponsored
training each year;

(7) Use forms acceptable to the Agen-
cy for processing, analyzing, securing,
and servicing Agency guaranteed loans
and lines of credit;

(c) PLP criteria. The Ilender must
meet the following requirements to ob-
tain PLP status:

(1) Meet the CLP eligibility criteria
under this section.

(2) Have a credit management sys-
tem, satisfactory to the Agency, based
on the following:

(i) The lender’s written credit poli-
cies and underwriting standards;

(ii) Loan documentation require-
ments;

(iii) Exceptions to policies;

(iv) Analysis of new loan requests;

(v) Credit file management;

(vi) Loan funds and collateral man-
agement system;

(vii) Portfolio management;

(viii) Loan reviews;

(ix) Internal credit review process;

(x) Loan monitoring system; and
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(xi) The board of director’s respon-
sibilities.

(3) Have made the minimum number
of guaranteed OL, FO, or SW loans es-
tablished by the Agency and published
periodically in a FEDERAL REGISTER
Notice.

(4) Have a lender loss rate not in ex-
cess of the rate of the maximum PLP
loss rate established by the Agency and
published periodically in a FEDERAL
REGISTER Notice. The Agency may
waive the loss rate criteria for those
lenders whose loss rate was substan-
tially affected by a disaster as defined
in part 1945, subpart A, of this title.

(5) Show a consistent practice of sub-
mitting applications for guaranteed
loans containing accurate information
supporting a sound loan proposal.

(6) Show a consistent practice of
processing Agency guaranteed loans
without recurring major or minor defi-
ciencies.

(7) Demonstrate a consistent, above
average ability to service guaranteed
loans based on the following:

(i) Borrower supervision and assist-
ance;

(ii) Timely and effective servicing;
and

(iii) Communication with the Agen-
cy.

(8) Designate a person or persons, ei-
ther by name, title, or position within
the organization, to process and service
PLP loans for the Agency.

(d) CLP and PLP approval. (1) If a
lender applying for CLP or PLP status
is or has recently been involved in a
merger or acquisition, all loans and
losses attributed to both lenders will
be considered in the eligibility calcula-
tions.

(2) The Agency will determine which
branches of the lender have the nec-
essary experience and ability to par-
ticipate in the CLP or PLP program
based on the information submitted in
the lender application and on Agency
experience.

(3) Lenders who meet the criteria will
be granted CLP or PLP status for a pe-
riod not to exceed 5 years.

(4) PLP status will be conditioned on
the lender carrying out its credit man-
agement system as proposed in its re-
quest for PLP status and any addi-
tional loan making or servicing re-

§762.106

quirements agreed to and documented
the PLP lender’s agreement. If the
PLP lender’s agreement does not speci-
fy any agreed upon process for a par-
ticular action, the PLP lender will act
according to regulations governing
CLP lenders.

(e) Monitoring CLP and PLP lenders.
CLP and PLP lenders will provide in-
formation and access to records upon
Agency request to permit the Agency
to audit the lender for compliance with
these regulations.

(f) Renewal of CLP or PLP status. (1)
PLP or CLP status will expire within a
period not to exceed 5 years from the
date the lender’s agreement is exe-
cuted, unless a new lender’s Agreement
is executed.

(2) Renewal of PLP or CLP status is
not automatic. A lender must submit a
written request for renewal of a lend-
er’s agreement with PLP or CLP status
which includes information:

(i) Updating the material submitted
in the initial application; and,

(ii) Addressing any new criteria es-
tablished by the Agency since the ini-
tial application.

(3) PLP or CLP status will be re-
newed if the applicable eligibility cri-
teria under this section are met, and
no cause exists for denying renewal
under paragraph (g) of this section.

(g) Revocation of PLP or CLP status.
(1) The Agency may revoke the lender’s
PLP or CLP status at any time during
the 5 year term for cause.

(2) Any of the following instances
constitute cause for revoking or not re-
newing PLP or CLP status:

(i) Violation of the terms of the lend-
er’s agreement;

(ii) Failure to maintain PLP or CLP
eligibility criteria. The Agency may
allow a PLP lender with a loss rate
which exceeds the maximum PLP loss
rate, to retain its PLP status for a two-
year period, if:

(A) The lender documents in writing
why the excessive loss rate is beyond
their control;

(B) The lender provides a written
plan that will reduce the loss rate to
the PLP maximum rate within two
years from the date of the plan, and

(C) The Agency determines that ex-
ceeding the maximum PLP loss rate
standard was beyond the control of the
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lender. Examples include, but are not
limited to, a freeze with only local im-
pact, economic downturn in a local
area, drop in local land values, indus-
tries moving into or out of an area,
loss of access to a market, and biologi-
cal or chemical damage.

(D) The Agency will revoke PLP sta-
tus if the maximum PLP loss rate is
not met at the end of the two-year pe-
riod, unless a second two year exten-
sion is granted under this subsection.

(iii) Knowingly submitting false or
misleading information to the Agency;

(iv) Basing a request on information
known to be false;

(v) Deficiencies that indicate an in-
ability to process or service Agency
guaranteed farm loan programs loans
in accordance with this subpart;

(vi) Failure to correct cited defi-
ciencies in loan documents upon notifi-
cation by the Agency;

(vii) Failure to submit status reports
in a timely manner;

(viii) Failure to use forms, or follow
credit management systems (for PLP
lenders) accepted by the Agency; or

(ix) Failure to comply with the reim-
bursement requirements of
§762.144(c)(T).

(3) A lender which has lost PLP or
CLP status must be reconsidered for
eligibility to continue as a Standard
Eligible Lender (for former PLP and
CLP lenders), or as a CLP lender (for
former PLP lenders) in submitting loan
guarantee requests. They may reapply
for CLP or PLP status when the prob-
lem causing them to lose their status
has been resolved.

[64 FR 7378, Feb. 12, 1999; 64 FR 38298, July 16,
1999, as amended at 70 FR 56107, Sept. 26,
2005; 71 FR 43957, Aug. 3, 2006]

§§762.107-762.109 [Reserved]

§762.110 Loan application.

(a) Loans for $125,000 or less. All lend-
ers except PLP lenders will submit the
following items:

(1) A complete application for loans
of $125,000 or less must, at least, consist
of:

(i) The application form;

(ii) Loan narrative;

(iii) Balance sheet;

(iv) Cash flow budget;

(v) Credit report;
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(vi) A plan for servicing the loan.

(2) In addition to the minimum re-
quirements, the lender will perform at
least the same level of evaluation and
documentation for a guaranteed loan
that the lender typically performs for
non-guaranteed loans of a similar type
and amount.

(3) The $125,000 threshold includes
any single loan, or package of loans
submitted for consideration at any one
time. A lender must not split a loan
into two or more parts to meet the
threshold thereby avoiding additional
documentation.

(4) The Agency may require lenders
with a lender loss rate in excess of the
rate for CLP lenders to assemble addi-
tional documentation from paragraph
(b) of this section.

(b) Loans over 3125,000. A complete ap-
plication for loans over $50,000 will con-
sist of the items required in paragraph
(a) of this section plus the following:

(1) Verification of income;

(2) Verification of debts over $1,000;

(3) Three years financial history;

(4) Three years of production history
(for standard eligible lenders only);

(5) Proposed loan agreements; and,

(6) If construction or development is
planned, a copy of the plans, specifica-
tions, and development schedule.

(c) Applications from PLP lenders. Not-
withstanding paragraphs (a) and (b) of
this section, a complete application for
PLP lenders will consist of at least:

(1) An application form;

(2) A loan narrative; and

(3) Any other items agreed to during
the approval of the PLP lender’s status
and contained in the PLP lender agree-
ment.

(d) Submitting applications. (1) All
lenders must compile and maintain in
their files a complete application for
each guaranteed loan. See paragraphs
(a), (b), and (c) of this section.

(2) The Agency will notify CLP lend-
ers which items to submit to the Agen-
cy.

(3) PLP lenders will submit applica-
tions in accordance with their agree-
ment with the Agency for PLP status.

(4) CLP and PLP lenders must certify
that the required items, not submitted,
are in their files.

(6) The Agency may request addi-
tional information from any lender or
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review the lender’s loan file as needed
to make eligibility and approval deci-
sions.

(e) Incomplete applications. If the lend-
er does not provide the information
needed to complete its application by
the deadline established in an Agency
request for the information, the appli-
cation will be considered withdrawn by
the lender.

(f) Conflict of interest. (1) When a lend-
er submits the application for a guar-
anteed loan, the lender will inform the
Agency in writing of any relationship
which may cause an actual or potential
conflict of interest.

(2) Relationships include:

(i) The lender or its officers, direc-
tors, principal stockholders (except
stockholders in a Farm Credit System
institution that have stock require-
ments to obtain a loan), or other prin-
cipal owners having a financial interest
(other than lending relationships in the
normal course of business) in the appli-
cant or borrower.

(ii) The applicant or borrower, a rel-
ative of the applicant or borrower, any-
one residing in the household of the ap-
plicant or borrower, any officer, direc-
tor, stockholder or other owner of the
applicant or borrower holds any stock
or other evidence of ownership in the
lender.

(iii) The applicant or borrower, a rel-
ative of the applicant or borrower, or
anyone residing in the household of the
applicant or borrower is an Agency em-
ployee.

(iv) The officers, directors, principal
stockholders (except stockholders in a
Farm Credit System institution that
have stock requirements to obtain a
loan), or other principal owners of the
lender have substantial business deal-
ings (other than in the normal course
of business) with the applicant or bor-
rower.

(v) The lender or its officers, direc-
tors, principal stockholders, or other
principal owners have substantial busi-
ness dealings with an Agency em-
ployee.

(3) The lender must furnish addi-
tional information to the Agency upon
request.

(4) The Agency will not approve the
application until the lender develops
acceptable safeguards to control any

§762.120

actual or potential conflicts of inter-
est.

(8) Market placement program. When
the Agency determines that a direct
applicant or borrower may qualify for
guaranteed credit, the Agency may
submit the applicant or borrower’s fi-
nancial information to one or more
guaranteed lenders. If a lender indi-
cates interest in providing financing to
the applicant or borrower through the
guaranteed loan program, the Agency
will assist in completing the applica-
tion for a guarantee.

[64 FR 7378, Feb. 12, 1999, as amended at 68
FR 7695, Feb. 18, 2003; 72 FR 63297, Nov. 8,
2007]

§§762.111-762.119 [Reserved]

§762.120 Applicant eligibility.

Applicants must meet all of the fol-
lowing requirements to be eligible for a
guaranteed OL or a guaranteed FO:

(a) Agency loss. (1) Except as provided
in paragraph (a)(2) of this section, the
applicant, and anyone who will execute
the promissory note, has not caused
the Agency a loss by receiving debt for-
giveness on all or a portion of any di-
rect or guaranteed loan made under the
authority of the Act by debt write-
down or write-off; compromise, adjust-
ment, reduction, or charge-off under
the provisions of section 331 of the Act;
discharge in bankruptcy; or through
payment of a guaranteed loss claim on:

(i) More than three occasions on or
prior to April 4, 1996; or

(ii) Any occasion after April 4, 1996.

(2) The applicant may receive a guar-
anteed OL to pay annual farm and
ranch operating and family living ex-
penses, provided the applicant meets
all other requirements for the loan, if
the applicant and anyone who will exe-
cute the promissory note:

(i) Received a write-down under sec-
tion 353 of the Act;

(ii) Is current on payments under a
confirmed reorganization plan under
chapter 11, 12, or 13 of title 11 of the
United States Code; or

(iii) Received debt forgiveness on not
more than one occasion after April 4,
1996, resulting directly and primarily
from a Presidentially-designated emer-
gency for a county or contiguous coun-
ty in which the applicant operates.
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Only applicants who were current on
all existing direct and guaranteed FSA
loans prior to the beginning date of the
incidence period for a Presidentially-
designated emergency and received
debt forgiveness on that debt within
three years after the designation of
such emergency meet this exception.

(b) Delinquent Federal debt. The appli-
cant, and anyone who will execute the
promissory note, is not delinquent on
any Federal debt, other than a debt
under the Internal Revenue Code of
1986. (Any debt under the Internal Rev-
enue Code of 1986 may be considered by
the lender in determining cash flow
and creditworthiness.)

(c) Outstanding judgments. The appli-
cant, and anyone who will execute the
promissory note, have no outstanding
unpaid judgment obtained by the
United States in any court. Such judg-
ments do not include those filed as a
result of action in the United States
Tax Courts.

(d) Citizenship. (1) The applicant must
be a citizen of the United States, a
United States non-citizen national, or
a qualified alien under applicable Fed-
eral immigration laws. For an entity
applicant, the majority interest of the
entity must be held by members who
are United States citizens, TUnited
States non-citizen nationals, or quali-
fied aliens under applicable Federal im-
migration laws.

(2) United States non-citizen nation-
als and qualified aliens must provide
the appropriate documentation as to
their immigration status as required
by the United States Department of
Homeland Security, Bureau of Citizen-
ship and Immigration Services.

(e) Legal capacity. The applicant and
all borrowers on the loan must possess
the legal capacity to incur the obliga-
tions of the loan.

(f) False or misleading information. The
applicant, in past dealings with the
Agency, must not have provided the
Agency with false or misleading docu-
ments or statements.

(g) Credit history. (1) The individual or
entity applicant and all entity mem-
bers must have acceptable credit his-
tory demonstrated by debt repayment.

(2) A history of failures to repay past
debts as they came due when the abil-
ity to repay was within their control
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will demonstrate unacceptable credit
history.

(3) Unacceptable credit history will
not include:

(i) Isolated instances of late pay-
ments which do not represent a pattern
and were clearly beyond their control;
or,

(ii) Lack of credit history.

(h) Test for credit. (1) The applicant is
unable to obtain sufficient credit else-
where without a guarantee to finance
actual needs at reasonable rates and
terms.

(2) The potential for sale of any sig-
nificant nonessential assets will be
considered when evaluating the avail-
ability of other credit.

(3) Ownership interests in property
and income received by an individual
or entity applicant, and any entity
members as individuals will be consid-
ered when evaluating the availability
of other credit to the applicant.

(i) For OLs:

(1) The individual or entity applicant
must be an operator of not larger than
a family farm after the loan is closed.

(2) In the case of an entity borrower:

(i) The entity must be authorized to
operate, and own if the entity is also
an owner, a farm in the State or States
in which the farm is located; and

(ii) If the entity members holding a
majority interest are related by mar-
riage or blood, at least one member of
the entity must operate the family
farm; or,

(iii) If the entity members holding a
majority interest are not related by
marriage or blood, the entity members
holding a majority interest must also
operate the family farm.

(j) For FOs:

(1) The individual must be the oper-
ator and owner of not larger than a
family farm after the loan is closed.

(2) In the case of an entity borrower:

(i) The entity must be authorized to
own and operate a farm in the state or
states in which the farm is located; and

(ii) If the entity members holding a
majority interest are related by mar-
riage or blood, at least one member of
the entity also must operate the family
farm and at least one member of the
entity or the entity must own the fam-
ily farm; or,
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(iii) If the entity members holding a
majority interest are not related by
marriage or blood, the entity members
holding a majority interest must oper-
ate the family farm and the entity
members holding a majority interest or
the entity must own the family farm.

(k) For entity applicants. Entity appli-
cants must meet the following addi-
tional eligibility criteria:

(1) Each entity member’s ownership
interest may not exceed the family
farm definition limits;

(2) The collective ownership interest
of all entity members may exceed the
family farm definition limits only if
the following conditions are met:

(i) All of the entity members are re-
lated by blood or marriage;

(ii) All of the members are or will be
operators of the entity; and,

(iii) The majority interest holders of
the entity must meet the requirements
of paragraphs (d), ), (g), and (@)
through (j) of this section;

(3) The entity must be controlled by
farmers engaged primarily and directly
in farming or ranching in the United
States after the loan is made; and

(4) The entity members are not them-
selves entities.

(1) Controlled substances. The appli-
cant, and anyone who will sign the
promissory note, must not be ineligible
as a result of a conviction for con-
trolled substances according to 7 CFR
part 718 of this chapter. If the lender
uses the lender’s Agency approved
forms, the certification may be an at-
tachment to the form.

[64 FR 7378, Feb. 12, 1999, as amended at 68
FR 62223, Nov. 3, 2003; 69 FR 5262, Feb. 4, 2004;
72 FR 63297, Nov. 8, 2007]

§762.121 Loan purposes.

(a) Operating Loan purposes. (1) Loan
funds disbursed under an OL guarantee
may only be used for the following pur-
poses:

(i) Payment of costs associated with
reorganizing a farm to improve its
profitability;

(ii) Purchase of livestock, including
poultry, and farm equipment or fix-
tures, quotas and bases, and coopera-
tive stock for credit, production, proc-
essing or marketing purposes;

(iii) Payment of annual farm oper-
ating expenses, examples of which in-
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clude feed, seed, fertilizer, pesticides,
farm supplies, repairs and improve-
ments which are to be expensed, cash
rent and family subsistence;

(iv) Payment of scheduled principal
and interest payments on term debt
provided the debt is for authorized FO
or OL purposes;

(v) Other farm and ranch needs;

(vi) Payment of costs associated with
land and water development for con-
servation or use purposes;

(vii) Refinancing indebtedness in-
curred for any authorized OL purpose,
when the lender and applicant can
demonstrate the need to refinance;

(viii) Payment of loan closing costs;

(ix) Payment of costs associated with
complying with Federal or State-ap-
proved standards under the Occupa-
tional Safety and Health Act of 1970 (29
U.S.C. 655, 667). This purpose is limited
to applicants who demonstrate that
compliance with the standards will
cause them substantial economic in-
jury; and

(x) Payment of training costs re-
quired or recommended by the Agency.

(2) Loan funds under a line of credit
may be advanced only for the following
purposes:

(i) Payment of annual operating ex-
penses, family subsistence, and pur-
chase of feeder animals;

(ii) Payment of current annual oper-
ating debts advanced for the current
operating cycle; (Under no cir-
cumstances can carry-over operating
debts from a previous operating cycle
be refinanced);

(iii) Purchase of routine capital as-
sets, such as replacement of livestock,
that will be repaid within the oper-
ating cycle;

(iv) Payment of scheduled, non-delin-
quent, term debt payments provided
the debt is for authorized FO or OL
purposes.

(v) Purchase of cooperative stock for
credit, production, processing or mar-
keting purposes; and

(vi) Payment of loan closing costs.

(b) Farm ownership loan purposes.
Guaranteed FO are authorized only to:

(1) Acquire or enlarge a farm; exam-
ples include, but are not limited to,
providing down payments, purchasing
easements for the applicant’s portion
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of land being subdivided, and partici-
pating in the beginning farmer down-
payment FO program under part 764 of
this chapter;

(2) Make capital improvements; ex-
amples include, but are not limited to,
the construction, purchase, and im-
provement of a farm dwelling, service
buildings and facilities that can be
made fixtures to the real estate, (Cap-
ital improvements to leased land may
be financed subject to the limitations
in §762.122);

(3) Promote soil and water conserva-
tion and protection; examples include
the correction of hazardous environ-
mental conditions, and the construc-
tion or installation of tiles, terraces
and waterways;

(4) Pay closing costs, including but
not limited to, purchasing stock in a
cooperative and appraisal and survey
fees; and

(5) Refinancing indebtedness incurred
for authorized FO and OL purposes,
provided the lender and applicant dem-
onstrate the need to refinance the debt.

(c) Highly erodible land or wetlands
conservation. Loans may not be made
for any purpose which contributes to
excessive erosion of highly erodible
land or to the conversion of wetlands
to produce an agricultural commodity.
A decision by the Agency to reject an
application for this reason may be ap-
pealable. An appeal questioning wheth-
er the presence of a wetland, converted
wetland, or highly erodible land on a
particular property must be filed di-
rectly with the USDA agency making
the determination in accordance with
the agency’s appeal procedures.

(d) Judgment debts. Loans may not be
used to satisfy judgments obtained in
the United States District courts. How-
ever, Internal Revenue Service judg-
ment liens may be paid with loan
funds.

[64 FR 7378, Feb. 12, 1999, as amended at 72
FR 63297, Nov. 8, 2007]

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §762.121 was amended by removing the
words ‘‘beginning farmer’’ in paragraph
(b)(1), effective January 7, 2009.

§762.122 Loan limitations.

(a) Dollar limits. The Agency will not
guarantee any loan that would result
in the applicant’s total indebtedness

7 CFR Ch. VI (1-1-09 Edition)

exceeding the limits established in
§761.8 of this chapter.

(b) OL term limitations. (1) No guaran-
teed OL shall be made to any applicant
after the 156th year that a applicant, or
any individual signing the promissory
note, received a direct or guaranteed
OL.

(2) Notwithstanding paragraph (c)(1)
of this section, if a borrower had any
combination of direct or guaranteed
OL closed in 10 or more prior calendar
years prior to October 28, 1992, eligi-
bility to receive new guaranteed OL is
extended for 5 additional years from
October 28, 1992, and the years need not
run consecutively. However, in the case
of a line of credit, each year in which
an advance is made after October 28,
1992, counts toward the 5 additional
years. Once determined eligible, a loan
or line of credit may be approved for
any authorized term.

(c) Leased land. When FO funds are
used for improvements to leased land
the terms of the lease must provide
reasonable assurance that the appli-
cant will have use of the improvement
over its useful life, or provide com-
pensation for any unexhausted value of
the improvement if the lease is termi-
nated.

(d) Tax-exempt transactions. The Agen-
cy will not guarantee any loan made
with the proceeds of any obligation the
interest on which is excluded from in-
come under section 103 of the Internal
Revenue Code of 1986. Funds generated
through the issuance of tax-exempt ob-
ligations may not be used to purchase
the guaranteed portion of any Agency
guaranteed loan. An Agency guaran-
teed loan may not serve as collateral
for a tax-exempt bond issue.

(e) Floodplain restrictions. The Agency
will not guarantee any loan to pur-
chase, build, or expand buildings lo-
cated in a special 100 year floodplain as
defined by FEMA flood hazard area
maps unless flood insurance is avail-
able and purchased.

[64 FR 7378, Feb. 12, 1999; 64 FR 38298, July 16,
1999, as amended at 66 FR 7567, Jan. 24, 2001;
72 FR 63297, Nov. 8, 2007]

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §762.122 was amended by removing the
reference to ‘‘(c)(1) of this section’ and add-
ing in its place a reference to ‘‘(b)(1) of this
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section” in paragraph (b)(2), effective Janu-
ary 7, 2009.

§762.123 Insurance and farm inspec-
tion requirements.

(a) Insurance. (1) Lenders must re-
quire borrowers to maintain adequate
property, public liability, and crop in-
surance to protect the lender and Gov-
ernment’s interests.

(2) By loan closing, applicants must
either:

(i) Obtain at least the catastrophic
risk protection (CAT) level of crop in-
surance coverage, if available, for each
crop of economic significance, as de-
fined by part 402 of this title, or

(ii) Waive eligibility for emergency
crop loss assistance in connection with
the uninsured crop. EM loan assistance
under part 764 of this chapter is not
considered emergency crop loss assist-
ance for purposes of this waiver and
execution of the waiver does not render
the borrower ineligible for EM loans.

(3) Applicants must purchase flood
insurance if buildings are or will be lo-
cated in a special flood hazard area as
defined by FEMA flood hazard area
maps and if flood insurance is avail-
able.

(4) Insurance, including crop insur-
ance, must be obtained as required by
the lender or the Agency based on the
strengths and weaknesses of the loan.

(b) Farm inspections. Before submit-
ting an application the lender must
make an inspection of the farm to as-
sess the suitability of the farm and to
determine any development that is
needed to make it a suitable farm.

[64 FR 7378, Feb. 12, 1999, as amended at 70
FR 56107, Sept. 26, 2005; 72 FR 63297, Nov. 8,
2007]

§762.124 Interest
charges, and fees.

rates, terms,

(a) Interest rates. (1) The interest rate
on a guaranteed loan or line of credit
may be fixed or variable as agreed upon
between the borrower and the lender.
The lender may charge different rates
on the guaranteed and the non-guaran-
teed portions of the note. The guaran-
teed portion may be fixed while the
unguaranteed portion may be variable,
or vice versa. If both portions are vari-
able, different bases may be used.

§762.124

(2) If a variable rate is used, it must
be tied to a rate specifically agreed to
between the lender and borrower in the
loan instruments. Variable rates may
change according to the normal prac-
tices of the lender for its average agri-
cultural loan customer, but the fre-
quency of change must be specified in
the loan or line of credit instrument.

(3) Neither the interest rate on the
guaranteed portion nor the
unguaranteed portion may exceed the
rate the lender charges its average ag-
ricultural loan customer. At the re-
quest of the Agency, the lender must
provide evidence of the rate charged
the average agricultural loan cus-
tomer. This evidence may consist of
average yield data, or documented ad-
ministrative differential rate schedule
formulas used by the lender.

(4) Interest must be charged only on
the actual amount of funds advanced
and for the actual time the funds are
outstanding. Interest on protective ad-
vances made by the lender to protect
the security will be charged at the note
rate but limited to paragraph (a)(3) of
this section.

(5) The lender and borrower may col-
lectively obtain a temporary reduction
in the interest rate through the inter-
est assistance program in accordance
with §762.150.

(b) OL terms. (1) Loan funds or ad-
vances on a line of credit used to pay
annual operating expenses will be re-
paid when the income from the year’s
operation is received, except when the
borrower is establishing a new enter-
prise, developing a farm, purchasing
feed while feed crops are being estab-
lished, or recovering from disaster or
economic reverses.

(2) The final maturity date for each
loan cannot exceed 7 years from the
date of the promissory note or line of
credit agreement. Advances for pur-
poses other than for annual operating
expenses will be scheduled for repay-
ment over the minimum period nec-
essary considering the applicant’s abil-
ity to repay and the useful life of the
security, but not in excess of 7 years.

(3) All advances on a line of credit
must be made within 5 years from the
date of the Loan Guarantee.

(c) FO terms. BEach loan must be
scheduled for repayment over a period
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not to exceed 40 years from the date of
the note or such shorter period as may
be necessary to assure that the loan
will be adequately secured, taking into
account the probable depreciation of
the security.

(d) Balloon installments wunder loan
note guarantee. Balloon payment terms
are permitted on FO or OL subject to
the following:

(1) Extended repayment schedules
may include equal, unequal, or balloon
installments if needed on any guaran-
teed loan to establish a new enterprise,
develop a farm, or recover from a dis-
aster or an economical reversal.

(2) Loans with balloon installments
must have adequate collateral at the
time the balloon installment comes
due. Crops, livestock other than breed-
ing livestock, or livestock products
produced are not sufficient collateral
for securing such a loan.

(3) The borrower must be projected to
be able to refinance the remaining debt
at the time the balloon payment comes
due based on the expected financial
condition of the operation, the depre-
ciated value of the collateral, and the
principal balance on the loan.

(e) Charges and fees. (1) The lender
may charge the applicant and borrower
fees for the loan provided they are no
greater than  those charged to
unguaranteed customers for similar
transactions. Similar transactions are
those involving the same type of loan
requested (for example, operating loans
or farm real estate loans).

(2) Late payment charges (including
default interest charges) are not cov-
ered by the guarantee. These charges
may not be added to the principal and
interest due under any guaranteed note
or line of credit. However, late pay-
ment charges may be made outside of
the guarantee if they are routinely
made by the lender in similar types of
loan transactions.

(3) Lenders may not charge a loan
origination and servicing fee greater
than 1 percent of the loan amount for
the life of the loan when a guaranteed
loan is made in conjunction with a
down payment FO for beginning farm-
ers under part764 of this chapter.

[64 FR 7378, Feb. 12, 1999, as amended at 72

FR 17358, Apr. 9, 2007; 72 FR 63297, Nov. 8,
2007]
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EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §762.124 was amended by removing the
words ‘‘for beginning farmers’’ from para-
graph (e)(3), effective January 7, 2009.

§762.125

(a) General. (1) Notwithstanding any
other provision of this section, PLP
lenders will follow their internal proce-
dures on financial feasibility as agreed
to by the Agency during PLP certifi-
cation.

(2) The applicant’s proposed oper-
ation must project a feasible plan as
defined in §762.102(b).

(3) For standard eligible lenders, the
projected income and expenses of the
borrower and operation used to deter-
mine a feasible plan must be based on
the applicant’s proven record of pro-
duction and financial management.

(4) For CLP lenders, the projected in-
come and expenses of the borrower and
the operation must be based on the ap-
plicant’s financial history and proven
record of financial management.

(5) For those farmers without a prov-
en history, a combination of any actual
history and any other reliable source of
information that are agreeable with
the lender, the applicant, and the
Agency will be used.

(6) The cash flow budget analyzed to
determine a feasible plan must rep-
resent the predicted cash flow of the
operating cycle.

(7) Lenders must use price forecasts
that are reasonable and defensible.
Sources must be documented by the
lender and acceptable to the Agency.

(8) When a feasible plan depends on
income from other sources in addition
to income from owned land, the income
must be dependable and likely to con-
tinue.

(9) The lender will analyze business
ventures other than the farm operation
to determine their soundness and con-
tribution to the operation. Guaranteed
loan funds will not be used to finance a
nonfarm enterprise. Nonfarm enter-
prises include, but are not limited to:
raising earthworms, exotic birds, trop-
ical fish, dogs, or horses for nonfarm
purposes; welding shops; boarding
horses; and riding stables.

(10) When the applicant has or will
have a cash flow budget developed in
conjunction with a proposed or existing

Financial feasibility.
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Agency direct loan, the two cash flow
budgets must be consistent.

(b) Estimating production. (1) Standard
eligible lenders must use the best
sources of information available for es-
timating production in accordance
with this subsection when developing
cash flow budgets.

(2) Deviations from historical per-
formance may be acceptable, if specific
to changes in operation and adequately
justified and acceptable to the Agency.

(3) For existing farmers, actual pro-
duction for the past 3 years will be uti-
lized.

(4) For those farmers without a prov-
en history, a combination of any actual
history and any other reliable source of
information that are agreeable with
the lender, the applicant, and the
Agency will be used.

(5) When the production of a growing
commodity can be estimated, it must
be considered when projecting yields.

(6) When the applicant’s production
history has been so severely affected by
a declared disaster that an accurate
projection cannot be made, the fol-
lowing applies:

(i) County average yields are used for
the disaster year if the applicant’s dis-
aster year yields are less than the
county average yields. If county aver-
age yields are not available, State av-
erage yields are used. Adjustments can
be made, provided there is factual evi-
dence to demonstrate that the yield
used in the farm plan is the most prob-
able to be realized.

(ii) To calculate a historical yield,
the crop year with the lowest actual or
county average yield may be excluded,
provided the applicant’s yields were af-
fected by disasters at least 2 of the pre-
vious 5 consecutive years.

(c) Refinancing. Loan guarantee re-
quests for refinancing must ensure that
a reasonable chance for success still
exists. The lender must demonstrate
that problems with the applicant’s op-
eration that have been identified, can
be corrected, and the operation re-
turned to a sound financial basis.

[64 FR 7378, Feb. 12, 1999, as amended at 66
FR 7567, Jan. 24, 2001]
§762.126 Security requirements.

(a) General. (1) The lender is respon-
sible for ensuring that proper and ade-

§762.126

quate security is obtained and main-
tained to fully secure the loan, protect
the interest of the lender and the Agen-
cy, and assure repayment of the loan or
line of credit.

(2) The lender will obtain a lien on
additional security when necessary to
protect the Agency’s interest.

(b) Guaranteed and unguaranteed por-
tions. (1) All security must secure the
entire loan or line of credit. The lender
may not take separate security to se-
cure only that portion of the loan or
line of credit not covered by the guar-
antee.

(2) The lender may not require com-
pensating balances or certificates of
deposit as means of eliminating the
lender’s exposure on the unguaranteed
portion of the loan or line of credit.
However, compensating balances or
certificates of deposit as otherwise
used in the ordinary course of business
are allowed for both the guaranteed
and unguaranteed portions.

(c) Identifiable security. The guaran-
teed loan must be secured by identifi-
able collateral. To be identifiable, the
lender must be able to distinguish the
collateral item and adequately describe
it in the security instrument.

(d) Type of security. (1) Guaranteed
loans may be secured by any property
if the term of the loan and expected
life of the property will not cause the
loan to be undersecured.

(2) For loans with terms greater than
7 years, a lien must be taken on real
estate.

(3) Loans can be secured by a mort-
gage on leasehold properties if the
lease has a negotiable value and is sub-
ject to being mortgaged.

(4) The lender or Agency may require
additional personal and corporate guar-
antees to adequately secure the loan.
These guarantees are separate from,
and in addition to, the personal obliga-
tions arising from members of an enti-
ty signing the note as individuals.

(e) Lien position. All guaranteed loans
will be secured by the best lien obtain-
able. Provided that:

(1) Any chattel-secured guaranteed
loan must have a higher lien priority
(including purchase money interest)
than an unguaranteed loan secured by
the same chattels and held by the same
lender.
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(2) Junior lien positions are accept-
able only if the total amount of debt
with liens on the security, including
the debt in junior lien position, is less
than or equal to 85 percent of the value
of the security. Junior liens on crops or
livestock products will not be relied
upon for security unless the lender is
involved in multiple guaranteed loans
to the same borrower and also has the
first lien on the collateral.

(3) When taking a junior lien, prior
lien instruments will not contain fu-
ture advance clauses (except for taxes,
insurance, or other reasonable costs to
protect security), or cancellation, sum-
mary forfeiture, or other clauses that
jeopardize the Government’s or the
lender’s interest or the borrower’s abil-
ity to pay the guaranteed loan, unless
any such undesirable provisions are
limited, modified, waived or subordi-
nated by the lienholder for the benefit
of the Agency and the lender.

(f) Additional security, or any loan of
$10,000 or less may be secured by the
best lien obtainable on real estate
without title clearance or legal serv-
ices normally required, provided the
lender believes from a search of the
county records that the applicant can
give a mortgage on the farm and pro-
vided that the lender would, in the nor-
mal course of business, waive the title
search. This exception to title clear-
ance will not apply when land is to be
purchased.

(g) Multiple owners. If security has
multiple owners, all owners must exe-
cute the security documents for the
loan.

(h) Exceptions. The Deputy Adminis-
trator for Farm Loan Programs has the
authority to grant an exception to any
of the requirements involving security,
if the proposed change is in the best in-
terest of the Government and the col-
lection of the loan will not be im-
paired.

[64 FR 7378, Feb. 12, 1999, as amended at 70
FR 56107, Sept. 26, 2005]

§762.127 Appraisal requirements.

(a) General. The Agency may require
a lender to obtain an appraisal based
on the type of security, loan size, and
whether it is primary or additional se-
curity. Except for authorized liquida-
tion expenses, the lender is responsible
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for all appraisal costs, which may be
passed on to the borrower, or a trans-
feree in the case of a transfer and as-
sumption.

(b) Exception. Notwithstanding other
provisions of this section, an appraisal
is not required for any additional secu-
rity, or for loans of $50,000 or less if a
strong equity position exists.

(c) Chattel appraisals. A current ap-
praisal (not more than 12 months old)
of primary chattel security is generally
required on all loans. An appraisal for
loans or lines of credit for annual pro-
duction purposes that are secured by
crops is only required when a guar-
antee is requested late in the current
production year and actual yields can
be reasonably estimated. The appraised
value of chattel property will be based
on public sales of the same, or similar,
property in the market area. In the ab-
sence of such public sales, reputable
publications reflecting market values
may be used. Appraisal reports may be
on the Agency’s appraisal of chattel
property form or on any other ap-
praisal form containing at least the
same information. Chattel appraisals
will be performed by appraisers who
possess sufficient experience or train-
ing to establish market (not retail) val-
ues as determined by the Agency.

(d) Real estate appraisals. A current
real estate appraisal is required when
real estate will be primary security.
Agency officials may accept an ap-
praisal that is not current if there have
been no significant changes in the mar-
ket or on the subject real estate and
the appraisal was either completed
within the past 12 months or updated
by a qualified appraisal if not com-
pleted within the past 12 months.

(1) Appraiser qualifications. On loan
transactions of $250,000 or less, the
lender must demonstrate to the Agen-
cy’s satisfaction that the appraiser
possesses sufficient experience or
training to estimate the market value
of agricultural property. On loan trans-
actions greater than $250,000, which in-
cludes principal plus accrued interest
through the closing date, the appraisal
must be completed by a State certified
general appraiser.

(2) Appraisals. Real estate appraisals
must be completed in accordance with
the Uniform Standards of Professional
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Appraisal Practice. Appraisals may be
either a complete or limited appraisal
provided in a self-contained or sum-
mary format. Restricted reports, as de-
fined in the Uniform Standards of Pro-
fessional Appraisal Practice, are not
acceptable.

[64 FR 7378, Feb. 12, 1999, as amended at 64
FR 62568, Nov. 17, 1999; 66 FR 14433, Mar. 17,
2000]

§762.128 Environmental and special
laws.

(a) Environmental requirements. The
requirements found in part 1940, sub-
part G, of this title must be met for
guaranteed OL and FO. CLP and PLP
lenders may certify that they have doc-
umentation in their file to dem-
onstrate compliance with paragraph (c)
of this section. Standard eligible lend-
ers must submit evidence supporting
compliance with this section.

(b) Determination. The Agency deter-
mination of whether an environmental
problem exists will be based on:

(1) The information supplied with the
application;

(2) The Agency Official’s personal
knowledge of the operation;

(3) Environmental resources avail-
able to the Agency including, but not
limited to, documents, third parties,
and governmental agencies;

(4) A visit to the farm operation
when the available information is in-
sufficient to make a determination;

(5) Other information supplied by the
lender or applicant upon Agency re-
quest. If necessary, information not
supplied with the application will be
requested by the Agency.

(c) Special requirements. Lenders will
assist in the environmental review
process by providing environmental in-
formation. In all cases, the lender must
retain documentation of their inves-
tigation in the applicant’s case file.

(1) A determination must be made as
to whether there are any potential im-
pacts to a 100 year floodplain as defined
by Federal Emergency Management
Agency floodplain maps, Natural Re-
sources Conservation Service data, or
other appropriate documentation.

(2) The lender will assist the bor-
rower in securing any applicable per-
mits or waste management plans. The
lender may consult with the Agency

§762.128

for guidance on activities which re-
quire consultation with State regu-
latory agencies, special permitting or
waste management plans.

(3) The lender will examine the secu-
rity property to determine if there are
any structures or archeological sites
which are listed or may be eligible for
listing in the National Register of His-
toric Places. The lender may consult
with the Agency for guidance on which
situations will need further review in
accordance with the National Histor-
ical Preservation Act and part 1940,
subpart G.

(4) The applicant must certify they
will not violate the provisions of §363
of the Act, the Food Security Act of
1985, and Executive Order 11990 relating
to Highly Erodible Land and Wetlands.

(5) All lenders are required to ensure
that due diligence is performed in con-
junction with a request for guarantee
of a loan involving real estate. Due
diligence is the process of evaluating
real estate in the context of a real es-
tate transaction to determine the pres-
ence of contamination from release of
hazardous substances, petroleum prod-
ucts, or other environmental hazards
and determining what effect, if any,
the contamination has on the security
value of the property. The Agency will
accept as evidence of due diligence the
most current version of the American
Society of Testing Materials (ASTM)
transaction screen questionnaire avail-
able from 100 Barr Harbor Drive, West
Conshohocken, Pennsylvania 19428
2959, or similar documentation, ap-
proved for use by the Agency, supple-
mented as necessary by the ASTM
phase I environmental site assessments
form.

(d) Equal opportunity and non-
discrimination. (1) With respect to any
aspect of a credit transaction, the lend-
er will not discriminate against any
applicant on the basis of race, color, re-
ligion, national origin, sex, marital
status, or age, provided the applicant
can execute a legal contract. Nor will
the lender discriminate on the basis of
whether all or a part of the applicant’s
income derives from any public assist-
ance program, or whether the applicant
in good faith, exercises any rights
under the Consumer Protection Act.
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(2) Where the guaranteed loan in-
volves construction, the contractor or
subcontractor must file all compliance
reports, equal opportunity and non-
discrimination forms, and otherwise
comply with all regulations prescribed
by the Secretary of Labor pursuant to
Executive Orders 11246 and 11375.

(e) Other Federal, State and local re-
quirements. Lenders are required to co-
ordinate with all appropriate Federal,
State, and local agencies and comply
with special laws and regulations appli-
cable to the loan proposal.

[64 FR 7378, Feb. 12, 1999, as amended at 72
FR 63297, Nov. 8, 2007]

§762.129 Percent of guarantee and
maximum loss.

(a) General. The percent of guarantee
will not exceed 90 percent based on the
credit risk to the lender and the Agen-
cy both before and after the trans-
action. The Agency will determine the
percentage of guarantee.

(b) Exceptions. The guarantee will be
issued at 95 percent in any of the fol-
lowing circumstances:

(1) The sole purpose of a guaranteed
FO or OL is to refinance an Agency di-
rect farm loan. When only a portion of
the loan is used to refinance a direct
Agency loan, a weighted percentage of
a guarantee will be provided;

(2) When the purpose of an FO guar-
antee is to participate in the downpay-
ment loan program;

(3) When a guaranteed OL is made to
a farmer who is participating in the
Agency’s down payment loan program.
The guaranteed OL must be made dur-
ing the period that a borrower has the
down payment loan outstanding; or

(4) When a guaranteed OL is made to
a farmer whose farm land is subject to
the jurisdiction of an Indian tribe and
whose loan is secured by one or more
security instruments that are subject
to the jurisdiction of an Indian tribe.

(¢c) CLP and PLP guarantees. All guar-
antees issued to CLP or PLP lenders
will not be less than 80 percent.

(d) Maximum loss. The maximum
amount the Agency will pay the lender
under the loan guarantee will be any
loss sustained by such lender on the
guaranteed portion including:

(1) The pro rata share of principal
and interest indebtedness as evidenced
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by the note or by assumption agree-
ment;

(2) Any loan subsidy due and owing;

(3) The pro rata share of principal
and interest indebtedness on secured
protective and emergency advances
made in accordance with this subpart;
and

(4) Principal and interest indebted-
ness on recapture debt pursuant to a
shared appreciation agreement. Pro-
vided that the lender has paid the
Agency its pro rata share of the recap-
ture amount due.

[64 FR 7378, Feb. 12, 1999, as amended at 68
FR 7695, Feb. 18, 2003; 72 FR 63297, Nov. 8,
2007]

§762.130 Loan approval and issuing
the guarantee.

(a) Processing timeframes. (1) Standard
Eligible Lenders. Complete applica-
tions from Standard Eligible Lenders
will be approved or rejected, and the
lender notified in writing, no later
than 30 calendar days after receipt.

(2) CLP and PLP lenders.

(i) Complete applications from CLP
or PLP lenders will be approved or re-
jected not later than 14 calendar days
after receipt.

(ii) For PLP lenders, if this time
frame is not met, the proposed guaran-
teed loan will automatically be ap-
proved, subject to funding, and receive
an 80 or 95 percent guarantee, as appro-
priate.

(3) Complete applications. For pur-
poses of determining the application
processing timeframes, an application
will be not be considered complete
until all information required to make
an approval decision, including the in-
formation for an environmental review,
is received by the Agency.

(4) The Agency will confirm the date
an application is received with a writ-
ten notification to the lender.

(b) Funding preference. Loans are ap-
proved subject to the availability of
funding. When it appears that there are
not adequate funds to meet the needs
of all approved applicants, applications
that have been approved will be placed
on a preference list according to the
date of receipt of a complete applica-
tion. If approved applications have
been received on the same day, the fol-
lowing will be given priority:
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(1) An application from a veteran

(2) An application from an Agency di-
rect loan borrower

(3) An application from a applicant
who:

(i) Has a dependent family,

(ii) Is an owner of livestock and farm
implements necessary to successfully
carry out farming operations, or

(iii) Is able to make down payments.

(4) Any other approved application.

(c) Conditional commitment. (1) The
lender must meet all of the conditions
specified in the conditional commit-
ment to secure final Agency approval
of the guarantee.

(2) The lender, after reviewing the
conditions listed on the conditional
commitment, will complete, execute,
and return the form to the Agency. If
the conditions are not acceptable to
the lender, the Agency may agree to al-
ternatives or inform the lender and the
applicant of their appeal rights.

(d) Lender requirements prior to issuing
the guarantee. (1) Lender certification.
The lender will certify as to the fol-
lowing on the appropriate Agency
form:

(i) No major changes have been made
in the lender’s loan or line of credit
conditions and requirements since sub-
mission of the application (except
those approved in the interim by the
Agency in writing);

(ii) Required hazard, flood, crop,
worker’s compensation, and personal
life insurance (when required) are in ef-
fect;

(iii) Truth in lending requirements
have been met;

(iv) All equal employment and equal
credit opportunity and nondiscrimina-
tion requirements have been or will be
met at the appropriate time;

(v) The loan or line of credit has been
properly closed, and the required secu-
rity instruments have been obtained,
or will be obtained, on any acquired
property that cannot be covered ini-
tially under State law;

(vi) The borrower has marketable
title to the collateral owned by the
borrower, subject to the instrument se-
curing the loan or line of credit to be
guaranteed and subject to any other
exceptions approved in writing by the
Agency. When required, an assignment
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on all USDA crop and livestock pro-
gram payments has been obtained;

(vii) When required, personal, joint
operation, partnership, or corporate
guarantees have been obtained;

(viii) Liens have been perfected and
priorities are consistent with require-
ments of the conditional commitment;

(ix) Loan proceeds have been, or will
be disbursed for purposes and in
amounts consistent with the condi-
tional commitment and as specified on
the loan application. In line of credit
cases, if any advances have occurred,
advances have been disbursed for pur-
poses and in amounts consistent with
the conditional commitment and line
of credit agreements;

(x) There has been no material ad-
verse change in the borrower’s condi-
tion, financial or otherwise, since sub-
mission of the application; and

(xi) All other requirements specified
in the conditional commitment have
been met.

(2) Inspections. The lender must no-
tify the Agency of any scheduled in-
spections during construction and after
the guarantee has been issued. The
Agency may attend these field inspec-
tions. Any inspections or review per-
formed by the Agency, including those
with the lender, are solely for the ben-
efit of the Agency. Agency inspections
do not relieve any other parties of
their inspection responsibilities, nor
can these parties rely on Agency in-
spections for any purpose.

(3) Execution of lender’s agreement.
The lender must execute the Agency’s
lender’s agreement and deliver it to the
Agency.

(4) Closing report and guarantee fees.

(i) The Ilender must complete an
Agency closing report form and return
it to the Agency along with any guar-
antee fees.

(ii) Guarantee fees are 1 percent and
are calculated as follows: Fee=Loan
Amountx% Guaranteedx.0l. The non-
refundable fee is paid to the Agency by
the lender. The fee may be passed on to
the borrower and included in loan
funds.

(iii) The following guaranteed loan
transactions are not charged a fee:

(A) Loans involving interest assist-
ance;
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(B) Loans where a majority of the
funds are used to refinance an Agency
direct loan; and

(C) Loans to beginning farmers in-
volved in the direct beginning farmer
downpayment program.

(e) Promissory mnotes, line of credit
agreements, mortgages, and security
agreements. The lender will use its own
promissory notes, line of credit agree-
ments, real estate mortgages (includ-
ing deeds of trust and similar instru-
ments), and security agreements (in-
cluding chattel mortgages), provided:

(1) The forms meet Agency require-
ments;

(2) Documents comply with State law
and regulation;

(3) The principal and interest repay-
ment schedules are stated clearly in
the notes and are consistent with the
conditional commitment;

(4) The note is executed by the indi-
vidual liable for the loan. For entities,
the note is executed by the member
who is authorized to sign for the enti-
ty, and by all members of the entity as
individuals. Individual liability can be
waived by the Agency for members
holding less than 10 percent ownership
in the entity if the collectability of the
loan will not be impaired; and

(56) When the loan purpose is to refi-
nance or restructure the lender’s own
debt, the lender may continue to use
the existing debt instrument and at-
tach an allonge that modifies the
terms of the original note.

(f) Replacement of loan guarantee, or
assignment guarantee agreement. If the
guarantee or assignment guarantee
agreements are lost, stolen, destroyed,
mutilated, or defaced, except where the
evidence of debt was or is a bearer in-
strument, the Agency will issue a re-
placement to the lender or holder upon
receipt of acceptable documentation
including a certificate of loss and an
indemnity bond.

[64 FR 7378, Feb. 12, 1999, as amended at 72
FR 63297, Nov. 8, 2007]

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §762.130 was amended by revising
paragraph (d)(4)(iii)(C), effective January 7,
2009. For the convenience of the user, the re-
vised text is set forth as follows:
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§762.130 Loan approval and issuing the
guarantee.

* * * * *

(d) * % %

(4) * K %

(i) * * *

(C) Loans to farmers involved in the direct
downpayment program.

* * * * *
§§762.131-762.139 [Reserved]
§762.140 General servicing respon-

sibilities.

(a) General. (1) Lenders are respon-
sible for servicing the entire loan in a
reasonable and prudent manner, pro-
tecting and accounting for the collat-
eral, and remaining the mortgagee or
secured party of record.

(2) The lender cannot enforce the
guarantee to the extent that a loss re-
sults from a violation of usury laws or
negligent servicing.

(b) Borrower supervision. The lender’s
responsibilities regarding borrower su-
pervision include, but are not limited
to the following:

(1) Ensuring loan funds are not used
for unauthorized purposes.

(2) Ensuring borrower compliance
with the covenants and provisions con-
tained in the promissory note, loan
agreement, mortgage, security instru-
ments, any other agreements, and this
part. Any violations which indicate
non-compliance on the part of the bor-
rower must be reported, in writing, to
both the Agency and the borrower.

(3) Ensuring the borrower is in com-
pliance with all laws and regulations
applicable to the loan, the collateral,
and the operations of the farm.

(4) Receiving all payments of prin-
cipal and interest on the loan as they
fall due and promptly disbursing to any
holder its pro-rata share according to
the amount of interest the holder has
in the loan, less only the lender’s serv-
icing fee.

(5) Performing an annual analysis of
the borrower’s financial condition to
determine the borrower’s progress. The
annual analysis will include:

(i) For loans secured by real estate
only, the analysis for standard eligible
lenders must include an analysis of the
borrower’s balance sheet. CLP lenders
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will determine the need for the annual
analysis based on the financial
strength of the borrower and document
the file accordingly. PLP lenders will
perform an annual analysis in accord-
ance with the requirements established
in the lender’s agreement.

(ii) For loans secured by chattels, all
lenders will review the borrower’s
progress regarding business goals,
trends and changes in financial per-
formance, and compare actual to
planned income and expenses for the
past year.

(iii) An account of the whereabouts
or disposition of all collateral.

(iv) A discussion of any observations
about the farm business with the bor-
rower.

(c) Monitoring of development. The
lender’s responsibilities regarding the
construction, repairs, or other develop-
ment include, but are not limited to:

(1) Determining that all construction
is completed as proposed in the loan
application;

(2) Making periodic inspections dur-
ing construction to ensure that any de-
velopment is properly completed with-
in a reasonable period of time; and

(3) Verification that the security is
free of any mechanic’s, materialmen’s,
or other liens which would affect the
lender’s lien or result in a different lien
priority from that proposed in the re-
quest for guarantee.

(d) Loan installments. When a lender
receives a payment from the sale of en-
cumbered property, loan installments
will be paid in the order of lien pri-
ority. When a payment is received from
the sale of unencumbered property or
other sources of income, loan install-
ments will be paid in order of their due
date. Agency approval is required for
any other proposed payment plans.

[64 FR 7378, Feb. 12, 1999, as amended at 69
FR 44579, July 27, 2004]

§762.141 Reporting requirements.

Lenders are responsible for providing
the local Agency credit officer with all
of the following information on the
loan and the borrower:

(a) When the guaranteed loan be-
comes 30 days past due, and following
the lender’s meeting or attempts to
meet with the borrower, all lenders
will submit the appropriate Agency

§762.141

form showing guaranteed loan bor-
rower default status. The form will be
resubmitted every 60 days until the de-
fault is cured either through restruc-
turing or liquidation.

(b) All lenders will submit the appro-
priate guaranteed loan status reports
as of March 31 and September 30 of
each year;

(c) CLP lenders also must provide the
following:

(1) A written summary of the lender’s
annual analysis of the borrower’s oper-
ation. This summary should describe
the borrower’s progress and prospects
for the upcoming operating cycle. This
annual analysis may be waived or post-
poned if the borrower is financially
strong. The summary will include a de-
scription of the reasons an analysis
was not necessary.

(2) For lines of credit, an annual cer-
tification stating that a cash flow pro-
jecting at least a feasible plan has been
developed, that the borrower is in com-
pliance with the provisions of the line
of credit agreement, and that the pre-
vious year income and loan funds and
security proceeds have been accounted
for.

(d) In addition to the requirements of
paragraphs (a), (b), and (c) of this sec-
tion, the standard eligible lender also
will provide:

(1) Borrower’s balance sheet, and in-
come and expense statement for the
previous year.

(2) For lines of credit, the cash flow
for the Dborrower’s operation that
projects a feasible plan or better for
the upcoming operating cycle. The
standard eligible lender must receive
approval from the Agency before ad-
vancing future years’ funds.

(3) An annual farm visit report or
collateral inspection.

(e) PLP lenders will submit addi-
tional reports as required in their lend-
er’s agreement.

(f) A lender receiving a final loss pay-
ment must complete and return an an-
nual report on its collection activities
for each unsatisfied account for 3 years
following payment of the final loss
claim.
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§762.142 Servicing related to collat-
eral.

(a) General. The lender’s responsibil-
ities regarding servicing collateral in-
clude, but are not limited to, the fol-
lowing:

(1) Obtain income and insurance as-
signments when required.

(2) Ensure the borrower has or ob-
tains marketable title to the collat-
eral.

(3) Inspect the collateral as often as
deemed necessary to properly service
the loan.

(4) Ensure the borrower does not con-
vert loan security.

(5) Ensure the proceeds from the sale
or other disposition of collateral are
accounted for and applied in accord-
ance with the lien priorities on which
the guarantee is based or used for the
purchase of replacement collateral.

(6) Ensure the loan and the collateral
are protected in the event of fore-
closure, bankruptcy, receivership, in-
solvency, condemnation, or other liti-
gation.

(7) Ensure taxes, assessments, or
ground rents against or affecting the
collateral are paid.

(8) Ensure adequate
maintained.

(9) Ensure that insurance loss pay-
ments, condemnation awards, or simi-
lar proceeds are applied on debts in ac-
cordance with lien priorities on which
the guarantee was based, or used to re-
build or acquire needed replacement
collateral.

(b) Partial releases. (1) A lender may
release guaranteed loan security with-
out FSA concurrence as follows:

(i) When the security item is being
sold for market value and the proceeds
will be applied to the loan in accord-
ance with lien priorities. In the case of
term loans, proceeds will be applied as
extra payments and not as a regular in-
stallment on the loan.

(ii) The security item will be used as
a trade-in or source of down payment
funds for a like item that will be taken
as security.

(iii) The security item has no present
or prospective value.

(2) A partial release of security may
be approved in writing by the Agency
upon the lender’s request when:

insurance is
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(i) Proceeds will be used to make im-
provements to real estate that increase
the value of the security by an amount
equal to or greater than the value of
the security being released.

(ii) Security will be released outright
with no consideration, but the total
unpaid balance of the guaranteed loan
is less than or equal to 75 percent of
the value of the security for the loan
after the release, excluding the value
of growing crops or planned produc-
tion, based on a current appraisal of
the security.

(iii) Significant income generating
property will not be released unless it
is being replaced and business assets
will not be released for use as a gift or
any similar purpose.

(iv) Agency concurrence is provided
in writing to the lender’s written re-
quest. Standard eligible lenders and
CLP lenders will submit the following
to the Agency:

(A) A current balance sheet on the
borrower; and

(B) A current appraisal of the secu-
rity. Based on the level of risk and es-
timated equity involved, the Agency
will determine what security needs to
be appraised. Any required security ap-
praisals must meet the requirements of
§762.127; and

(C) A description of the purpose of
the release; and

(D) Any other information requested
by the Agency to evaluate the proposed
servicing action.

(3) The lender will provide the Agen-
cy copies of any agreements executed
to carry out the servicing action.

(4) PLP lenders will request servicing
approval in accordance with their
agreement with the Agency at the time
of PLP status certification.

(c) Subordinations. (1) The Agency
may subordinate its security interest
on a direct loan when a guaranteed
loan is being made if the requirements
of the regulations governing Agency di-
rect loan subordinations are met and
only in the following circumstances:

(i) To permit a guaranteed lender to
advance funds and perfect a security
interest in crops, feeder livestock, live-
stock offspring, or livestock products;

(ii) When the lender requesting the
guarantee needs the subordination of
the Agency’s lien position to maintain
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its lien position when servicing or re-
structuring;

(iii) When the lender requesting the
guarantee is refinancing the debt of an-
other lender and the Agency’s position
on real estate security will not be ad-
versely affected; or

(iv) To permit a line of credit to be
advanced for annual operating ex-
penses.

(2) The Agency may subordinate its
basic security in a direct loan to per-
mit guaranteed line of credit only
when both of the following additional
conditions are met:

(i) The total unpaid balance of the di-
rect loans is less than or equal to 75
percent of the value of all of the secu-
rity for the direct loans, excluding the
value of growing crops or planned pro-
duction, at the time of the subordina-
tion. The direct loan security value
will be determined by an appraisal. The
lender requesting the subordination
and guarantee is responsible for pro-
viding the appraisal and may charge
the applicant a reasonable appraisal
fee.

(ii) The applicant cannot obtain suf-
ficient credit through a conventional
guaranteed loan without a subordina-
tion.

(3) The lender may not subordinate
its interest in property which secures a
guaranteed loan except as follows:

(i) The lender may subordinate its se-
curity interest in crops, feeder live-
stock, livestock offspring, or livestock
products when no funds have been ad-
vanced from the guaranteed loan for
their production, so a lender can make
a loan for annual production expenses;
or

(ii) The lender may, with written
Agency approval, subordinate its inter-
est in basic security in cases where the
subordination is required to allow an-
other lender to refinance an existing
prior lien, no additional debt is being
incurred, and the lender’s security po-
sition will not be adversely affected by
the subordination.

(iii) The Agency’s national office
may provide an exception to the subor-
dination prohibition if such action is in
the Agency’s best interest. However, in
no case can the loan made under the
subordination include tax exempt fi-
nancing.

§762.142

(d) Transfer and assumption. Transfers
and assumptions are subject to the fol-
lowing conditions:

(1) For standard eligible and CLP
lenders, the servicing action must be
approved by the Agency in writing.

(2) For standard eligible and CLP
lenders, the transferee must apply for a
loan in accordance with §762.110, in-
cluding a current appraisal, unless the
lien position of the guaranteed loan
will not change, and any other infor-
mation requested by the Agency to
evaluate the transfer and assumption.

(3) PLP lenders may process transfers
and assumptions in accordance with
their agreement with the Agency.

(4) Any required security appraisals
must meet the requirements of
§762.127.

(6) The Agency will review, approve
or reject the request in accordance
with the time frames in §762.130.

(6) The transferee must meet the eli-
gibility requirements and loan limita-
tions for the loan being transferred, all
requirements relating to loan rates and
terms, loan security, feasibility, and
environmental and other laws applica-
ble to a applicant under this part.

(7) The lender will use its own as-
sumption agreements or conveyance
instruments, providing they are legally
sufficient to obligate the transferee for
the total outstanding debt. The lender
will provide the Agency copies of any
agreements executed to carry out the
servicing action.

(8) The Agency approves the transfer
and assumption by executing a modi-
fication of the guarantee to designate
the party that assumed the guaranteed
debt, the amount of debt at the time of
the assumption, including interest that
is being capitalized, and any new loan
terms, if applicable.

(9) The lender must give any holder
notice of the transfer. If the rate and
terms are changed, written concur-
rence from the holder is required.

(10) The Agency will agree to releas-
ing the transferor or any guarantor
from liability only if the requirements
of §762.146(c) are met.

[64 FR 7378, Feb. 12, 1999, as amended at 66
FR 7567, Jan. 24, 2001; 69 FR 44579, July 27,
2004]

149



§762.143

§762.143 Servicing distressed ac-

counts.

(a) A borrower is in default when 30
days past due on a payment or in viola-
tion of provisions of the loan docu-
ments.

(b) In the event of a borrower default,
SEL and CLP lenders will:

(1) Report to the Agency in accord-
ance with §762.141.

(2) Determine whether it will repur-
chase the guaranteed portion from the
holder in accordance with §762.144, if
the guaranteed portion of the loan was
sold on the secondary market.

(3) Arrange a meeting with the bor-
rower within 15 days of default (45 days
after payment due date for monetary
defaults) to identify the nature of the
delinquency and develop a course of ac-
tion that will eliminate the delin-
quency and correct the underlying
problems. Non-monetary defaults will
be handled in accordance with the lend-
er’s note, loan agreements and any
other applicable loan documents.

(i) The lender and borrower will pre-
pare a current balance sheet and cash
flow projection in preparation for the
meeting. If the borrower refuses to co-
operate, the lender will compile the
best financial information available.

(ii) The lender or the borrower may
request the attendance of an Agency
official. If requested, the Agency offi-
cial will assist in developing solutions
to the borrower’s financial problems.

(iii) The lender will summarize the
meeting and proposed solutions on the
Agency form for guaranteed loan bor-
rower default status completed after
the meeting. The lender will indicate
the results on this form for the lender’s
consideration of the borrower for inter-
est assistance in conjunction with re-
scheduling under §762.145(b).

(iv) The lender must decide whether
to restructure or liquidate the account
within 90 days of default, unless the
lender can document circumstances
that justify an extension by the Agen-
cy.
(v) The lender may not initiate fore-
closure action on the loan until 60 days
after eligibility of the borrower to par-
ticipate in the interest assistance pro-
grams has been determined by the
Agency. If the lender or the borrower
does not wish to consider servicing op-
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tions under this section, this should be
documented, and liquidation under
§762.149 should begin.

(vi) If a borrower is current on a
loan, but will be unable to make a pay-
ment, a restructuring proposal may be
submitted in accordance with §762.145
prior to the payment coming due.

(c) PLP lenders will service defaulted
loans according to their lender’s agree-
ment.

[64 FR 7378, Feb. 12, 1999, as amended at 72
FR 63297, Nov. 8, 2007]

§762.144 Repurchase of guaranteed
portion from a secondary market
holder.

(a) Request for repurchase. The holder
may request the lender to repurchase
the unpaid guaranteed portion of the
loan when:

(1) The borrower has not made a pay-
ment of principal and interest due on
the loan for at least 60 days; or

(2) The lender has failed to remit to
the holder its pro-rata share of any
payment made by the borrower within
30 days of receipt of a payment.

(b) Repurchase by the lender. (1) When
a lender is requested to repurchase a
loan from the holder, the lender must
consider the request according to the
servicing actions that are necessary on
the loan. In order to facilitate serv-
icing and simplified accounting of loan
transactions, lenders are encouraged to
repurchase the loan upon the holder’s
request.

(2) The repurchase by the lender will
be for an amount equal to the portion
of the loan held by the holder plus ac-
crued interest.

(3) The guarantee will not cover sepa-
rate servicing fees that the lender ac-
crues after the repurchase.

(c) Repurchase by the Agency. (1) If the
lender does not repurchase the loan,
the holder must inform the Agency in
writing that demand was made on the
lender and the lender refused. Fol-
lowing the lender’s refusal, the holder
may continue as holder of the guaran-
teed portion of the loan or request that
the Agency purchase the guaranteed
portion. Within 30 days after written
demand to the Agency from the holder
with required attachments, the Agency
will forward to the holder payment of
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the unpaid principal balance, with ac-
crued interest to the date of repur-
chase. If the holder does not desire re-
purchase or purchase of a defaulted
loan, the lender must forward the hold-
er its pro-rata share of payments, lig-
uidation proceeds and Agency loss pay-
ments.

(2) With its demand on the Agency,
the holder must include:

(i) A copy of the written demand
made upon the lender.

(ii) Originals of the guarantee and
note properly endorsed to the Agency,
or the original of the assignment of
guarantee.

(iii) A copy of any written response
to the demand of the holder by the
lender.

(iv) An account to which the Agency
can forward the purchase amount via
electronic funds transfer.

(3) The amount due the holder from
the Agency includes unpaid principal,
unpaid interest to the date of demand,
and interest which has accrued from
the date of demand to the proposed
payment date.

(i) Upon request by the Agency, the
lender must furnish upon Agency re-
quest a current statement, certified by
a bank officer, of the unpaid principal
and interest owed by the borrower and
the amount due the holder.

(ii) Any discrepancy between the
amount claimed by the holder and the
information submitted by the lender
must be resolved by the lender and the
holder before payment will be approved
by the Agency. The Agency will not
participate in resolution of any such
discrepancy. When there is a discrep-
ancy, the 30 day Agency payment re-
quirement to the holder will be sus-
pended until the discrepancy is re-
solved.

(iii) In the case of a request for Agen-
cy purchase, the Agency will only pay
interest that accrues for up to 90 days
from the date of the demand letter to
the lender requesting the repurchase.
However, if the holder requested repur-
chase from the Agency within 60 days
of the request to the lender and for any
reason not attributable to the holder
and the lender, the Agency cannot
make payment within 30 days of the
holder’s demand to the Agency, the
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holder will be entitled to interest to
the date of payment.

(4) At the time of purchase by the
Agency, the original assignment of
guarantee will be assigned by the hold-
er to the Agency without recourse, in-
cluding all rights, title, and interest in
the loan.

(5) Purchase by the Agency does not
change, alter, or modify any of the
lender’s obligations to the Agency
specified in the lender’s agreement or
guarantee; nor does the purchase waive
any of the Agency’s rights against the
lender.

(6) The Agency succeeds to all rights
of the holder under the Guarantee in-
cluding the right of set-off against the
lender.

(7) Within 180 days of the Agency’s
purchase, the lender will reimburse the
Agency the amount of repurchase, with
accrued interest, through one of the
following ways:

(i) By liquidating the loan security
and paying the Agency its pro-rata
share of liquidation proceeds; or

(ii) Paying the Agency the full
amount the Agency paid to the holder
plus any accrued interest.

(8) The lender will be liable for the
purchase amount and any expenses in-
curred by the Agency to maintain the
loan in its portfolio or liquidate the se-
curity. While the Agency holds the
guaranteed portion of the loan, the
lender will transmit to the Agency any
payment received from the borrower,
including the pro-rata share of liquida-
tion or other proceeds.

(9) If the borrower files for reorga-
nization under the provisions of the
bankruptcy code or pays the account
current while the purchase by the Gov-
ernment is being processed, the Agency
may hold the loan as long it deter-
mines this action to be in the Agency’s
interest. If the lender is not proceeding
expeditiously to collect the loan or re-
imbursement is not waived under this
paragraph, the Agency will demand
payment by the lender and collect the
purchase amount through administra-
tive offset of any claims due the lender.

(10) The Agency may sell a purchased
guaranteed loan on a non-recourse
basis if it determines that selling the
portion of the loan that it holds is in
the Government’s best interest. A non-

1561



§762.145

recourse purchase from the Agency re-
quires a written request to the Agency
from the party that wishes to purchase
it, and written concurrence from the
lender;

(d) Repurchase for servicing. (1) If, due
to loan default or imminent loan re-
structuring, the lender determines that
repurchase is necessary to adequately
service the loan, the lender may repur-
chase the guaranteed portion of the
loan from the holder, with the written
approval of the Agency.

(2) The lender will not repurchase
from the holder for arbitrage purposes.
With its request for Agency concur-
rence, the lender will notify the Agen-
cy of its plans to resell the guaranteed
portion following servicing.

(3) The holder will sell the guaran-
teed portion of the loan to the lender
for an amount agreed to between the
lender and holder.

[64 FR 7378, Feb. 12, 1999, as amended at 69
FR 44579, July 27, 2004]

§762.145
loans.

Restructuring guaranteed

(a) General. (1) To restructure guar-
anteed loans standard eligible lenders
must:

(i) Obtain prior written approval of
the Agency for all restructuring ac-
tions; and,

(ii) Provide the items in paragraph
(b) and (e) of this section to the Agency
for approval.

(2) If the standard eligible lender’s
proposal for servicing is not agreed to
by the Agency, the Agency approval of-
ficial will notify the lender in writing
within 14 days of the lender’s request.

(3) To restructure guaranteed loans
CLP lenders must:

(i) Obtain prior written approval of
the Agency only for debt write down
under this section.

(ii) Submit all calculations required
in paragraph (e) of this section for debt
writedown.

(iii) For restructuring other than
write down, provide FSA with a certifi-
cation that each requirement of this
section has been met, a narrative out-
lining the circumstances surrounding
the need for restructuring, and copies
of any applicable calculations.
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(4) PLP lenders will restructure loans
in accordance with their lender’s agree-
ment.

(5) All lenders will submit copies of
any restructured notes or lines of cred-
it to the Agency.

(b) Requirements. For any restruc-
turing action, the following conditions
apply:

(1) The borrower meets the eligibility
criteria of §762.120, except the provi-
sions regarding prior debt forgiveness
and delinquency on a federal debt do
not apply.

(2) The borrower’s ability to make
the amended payment is documented
by the following:

(i) A feasible plan as defined in
§762.102(b).

(ii) Current financial
from all liable parties.

(iii) Verification of nonfarm income.

(iv) Verification of all debts of $1,000
or more.

(v) Applicable credit reports.

(vi) Financial history (and produc-
tion history for standard eligible lend-
ers) for the past 3 years to support the
cash flow projections.

(3) A final loss claim may be reduced,
adjusted, or rejected as a result of neg-
ligent servicing after the concurrence
with a restructuring action under this
section.

(4) Loans secured by real estate and/
or equipment can be restructured using
a balloon payment, equal installments,
or unequal installments. Under no cir-
cumstances may livestock or crops
alone be used as security for a loan to
be rescheduled using a balloon pay-
ment. If a balloon payment is used, the
projected value of the real estate and/
or equipment security must indicate
that the loan will be fully secured
when the balloon payment becomes
due. The projected value will be de-
rived from a current appraisal adjusted
for depreciation of depreciable prop-
erty, such as buildings and other im-
provements, that occurs until the bal-
loon payment is due. For equipment se-
curity, a current appraisal is required.
The lender is required to project the se-
curity value of the equipment at the
time the balloon payment is due based
on the remaining life of the equipment,
or the depreciation schedule on the
borrower’s Federal income tax return.

statements
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Loans restructured with a balloon pay-
ment that are secured by real estate
will have a minimum term of 5 years,
and other loans will have a minimum
term of 3 years before the scheduled
balloon payment. If statutory limits on
terms of loans prevent the minimum
terms, balloon payments may not be
used. If the loan is rescheduled with
unequal installments, a feasible plan,
as defined in §762.102(b), must be pro-
jected for when installments are sched-
uled to increase.

(5) If a borrower is current on a loan,
but will be unable to make a payment,
a restructuring proposal may be sub-
mitted prior to the payment coming
due.

(6) The lender may capitalize the out-
standing interest when restructuring
the loan as follows:

(i) As a result of the capitalization of
interest, a rescheduled promissory note
may increase the amount of principal
the borrower is required to pay. How-
ever, in no case will such principal
amount exceed the statutory loan lim-
its contained in §761.8 of this chapter.

(ii) When accrued interest causes the
loan amount to exceed the statutory
loan limits, rescheduling may be ap-
proved without capitalization of the
amount that exceeds the limit. Non-
capitalized interest may be scheduled
for repayment over the term of the re-
scheduled note.

(iii) Only interest that has accrued at
the rate indicated on the borrower’s
original promissory notes may be cap-
italized. Late payment fees or default
interest penalties that have accrued
due to the borrower’s failure to make
payments as agreed are not covered
under the guarantee and may not be
capitalized.

(iv) The Agency will execute a modi-
fication of guarantee form to identify
the new loan principal and the guaran-
teed portion if greater than the origi-
nal loan amounts, and to waive the re-
striction on capitalization of interest,
if applicable, to the existing guarantee
documents. The modification form will
be attached to the original guarantee
as an addendum.

(v) Approved capitalized interest will
be treated as part of the principal and
interest that accrues thereon, in the
event that a loss should occur.

§762.145

(7) The lender’s security position will
not be adversely affected because of
the restructuring. New security instru-
ments may be taken if needed, but a
loan does not have to be fully secured
in order to be restructured, unless it is
restructured with a balloon payment.
When a loan is restructured using a
balloon payment the lender must take
a lien on all assets and project the loan
to be fully secured at the time the bal-
loon payment becomes due, in accord-
ance with paragraph (b)(4) of this sec-
tion.

(8) Any holder agrees to any changes
in the original loan terms. If the holder
does not agree, the lender must repur-
chase the loan from the holder for any
loan restructuring to occur.

(9) After a guaranteed loan is restruc-
tured, the lender must provide the
Agency with a copy of the restructured
promissory note.

(c) Rescheduling. The following condi-
tions apply when a guaranteed loan is
rescheduled or reamortized:

(1) Payments will be rescheduled
within the following terms:

(i) FO and existing SW may be amor-
tized over the remaining term of the
note or rescheduled with an uneven
payment schedule. The maturity date
cannot exceed 40 years from the date of
the original note.

(ii) OL notes must be rescheduled
over a period not to exceed 15 years
from the date of the rescheduling. An
OL line of credit may be rescheduled
over a period not to exceed 7 years
from the date of the rescheduling or 10
years from the date of the original
note, whichever is less. Advances can-
not be made against a line of credit
loan that has had any portion of the
loan rescheduled.

(2) The interest rate for a rescheduled
loan is the negotiated rate agreed upon
by the lender and the borrower at the
time of the action, subject to the loan
limitations for each type of loan.

(3) A new note is not necessary when
rescheduling occurs. However, if a new
note is not taken, the existing note or
line of credit agreement must be modi-
fied by attaching an allonge or other
legally effective amendment, evidenc-
ing the revised repayment schedule and
any interest rate change. If a new note
is taken, the new note must reference
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the old note and state that the indebt-
edness evidenced by the old note or line
of credit agreement is not satisfied.
The original note or line of credit
agreement must be retained.

(d) Deferrals. The following condi-
tions apply to deferrals:

(1) Payments may be deferred up to 5
years, but the loan may not be ex-
tended beyond the final due date of the
note.

(2) The principal portion of the pay-
ment may be deferred either in whole
or in part.

(3) Interest may be deferred only in
part. Payment of a reasonable portion
of accruing interest as indicated by the
borrower’s cash flow projections is re-
quired for multi-year deferrals.

(4) There must be a reasonable pros-
pect that the borrower will be able to
resume full payments at the end of the
deferral period.

(e) Debt writedown. The following con-
ditions apply to debt writedown:

(1) A lender may only write down a
delinquent guaranteed loan or line of
credit in an amount sufficient to per-
mit the borrower to develop a feasible
plan as defined in §762.102(b).

(2) The lender will request other
creditors to negotiate their debts be-
fore a writedown is considered.

(3) The borrower cannot develop a
feasible plan after consideration is
given to rescheduling and deferral
under this section.

(4) The present value of the loan to
be written down, based on the interest
rate of the rescheduled loan, will be
equal to or exceed the net recovery
value of the loan collateral.

(5) The loan will be restructured with
regular payments at terms no shorter
than 5 years for a line of credit and OL
note and no shorter than 20 years for
FO, unless required to be shorter by
§762.145(c)(1)(1) and (ii).

(6) No further advances may be made
on a line of credit that is written down.

(7) Loans may not be written down
with interest assistance. If a bor-
rower’s loan presently on interest as-
sistance requires a writedown, the
writedown will be considered without
interest assistance.

(8) The writedown is based on writing
down the shorter-term loans first.

7 CFR Ch. VI (1-1-09 Edition)

(9) When a lender requests approval
of a writedown for a borrower with
multiple loans, the security for all of
the loans will be cross-collateralized
and continue to serve as security for
the loan that is written down. If a bor-
rower has multiple loans and one loan
is written off entirely through debt
writedown, the security for that loan
will not be released and will remain as
security for the other written down
debt. Additional security instruments
will be taken if required to cross-
collateralize security and maintain
lien priority.

(10) The writedown will be evidenced
by an allonge or amendment to the ex-
isting note or line of credit reflecting
the writedown.

(11) The borrower executes an Agency
shared appreciation agreement for
loans which are written down and se-
cured by real estate.

(i) The lender will attach the original
agreement to the restructured loan
document.

(ii) The lender will provide the Agen-
cy a copy of the executed agreement,
and

(iii) Security instruments must en-
sure future collection of any apprecia-
tion under the agreement.

(12) The lender will prepare and sub-
mit the following to the Agency:

(i) A current appraisal of all security
in accordance with §762.127.

(ii) A completed report of loss on the
appropriate Agency form for the pro-
posed writedown loss claim.

(iii) Detailed writedown calculations
as follows:

(A) Calculate the present value.

(B) Determine the mnet recovery
value.

(C) If the net recovery value exceeds
the present value, writedown is un-
available; liquidation becomes the next
servicing consideration. If the present
value equals or exceeds the net recov-
ery value, the debt may be written
down to the present value.

(iv) The lender will make any adjust-
ment in the calculations as requested
by the Agency.

[64 FR 7378, Feb. 12, 1999; 64 FR 38298, July 16,
1999, as amended at 66 FR 7567, Jan. 24, 2001;
69 FR 44579, July 27, 2004; 70 FR 56107, Sept.
26, 2005; 72 FR 17358, Apr. 9, 2007]
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§762.146 Other servicing procedures.

(a) Additional loans and advances. (1)
Notwithstanding any provision of this
section, the PLP lender may make ad-
ditional loans or advances in accord-
ance with the lender’s agreement with
the Agency.

(2) SEL and CLP lenders must not
make additional loans or advances
without prior written approval of the
Agency, except as provided in the bor-
rower’s loan or line of credit agree-
ment.

(3) In cases of a guaranteed line of
credit, lenders may make an emer-
gency advance when a line of credit has
reached its ceiling. The emergency ad-
vance will be made as an advance under
the line and not as a separate note. The
lender’s loan documents must contain
sufficient language to provide that any
emergency advance will constitute a
debt of the borrower to the lender and
be secured by the security instrument.
The following conditions apply:

(i) The loan funds to be advanced are
for authorized operating loan purposes;

(ii) The financial benefit to the lend-
er and the Government from the ad-
vance will exceed the amount of the ad-
vance; and

(iii) The loss of crops or livestock is
imminent unless the advance is made.

(4) Protective advance requirements
are found in §762.149.

(b) Release of liability upon with-
drawal. An individual who is obligated
on a guaranteed loan may be released
from liability by a lender, with the
written consent of the Agency, pro-
vided the following conditions have
been met:

(1) The individual to be released has
withdrawn from the farming or ranch-
ing operation;

(2) A divorce decree or final property
settlement does not hold the with-
drawing party responsible for the loan
payments;

(3) The withdrawing party’s interest
in the security is conveyed to the indi-
vidual or entity with whom the loan
will be continued;

(4) The ratio of the amount of debt to
the value of the remaining security is
less than or equal to .75, or the with-
drawing party has no income or assets
from which collection can be made; and
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(5) Withdrawal of the individual does
not result in legal dissolution of the
entity to which the loans are made. In-
dividually liable members of a general
or limited partnership may not be re-
leased from liability.

(6) The remaining liable party
projects a feasible plan (see §762.102(b)).

(c) Release of liability after liquidation.
After a final loss claim has been paid
on the borrower’s account, the lender
may release the borrower or guarantor
from liability if;

(1) The Agency agrees to the release
in writing;

(2) The lender documents its consid-
eration of the following factors con-
cerning the borrower or guarantors:

(i) The likelihood that the borrower
or guarantor will have a sufficient
level of income in the reasonably near
future to contribute to a meaningful
reduction of the debt;

(ii) The prospect that the borrower or
guarantor will inherit assets in the
near term that may be attached by the
Agency for payment of a significant
portion of the debt;

(iii) Whether collateral has been
properly accounted for, and whether 1i-
ability should be retained in order to
take action against the borrower or a
third party for conversion of security;

(iv) The availability of other income
or assets which are not security;

(v) The possibility that assets have
been concealed or improperly trans-
ferred;

(vi) The effect of other guarantors on
the loan; and

(vii) Cash consideration or other col-
lateral in exchange for the release of li-
ability.

(3) The lender will use its own release
of liability documents.

(d) Interest rate changes. (1) The lend-
er may change the interest rate on a
performing (nondelinquent) loan only
with the borrower’s consent.

(2) If the loan has been sold on the
secondary market, the lender must re-
purchase the loan or obtain the hold-
er’s written consent.

(3) To change a fixed rate of interest
to a variable rate of interest or vice
versa, the lender and the borrower
must execute a legally effective
allonge or amendment to the existing
note.
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(4) If a new note is taken, it will be
attached to and refer to the original
note.

(5) The lender will inform the Agency
of the rate change.

(e) Consolidation. Two or more Agen-
cy guaranteed loans may be consoli-
dated, subject to the following condi-
tions:

(1) The borrower must project a fea-
sible plan after the consolidation. See
§762.102(b) for definition of feasible
plan.

(2) Only OL may be consolidated.

(3) Existing lines of credit may only
be consolidated with a new line of cred-
it if the final maturity date and condi-
tions for advances of the new line of
credit are made the same as the exist-
ing line of credit.

(4) Guaranteed OL may not be con-
solidated with a line of credit, even if
the line of credit has been rescheduled.

(5) Guaranteed loans made prior to
October 1, 1991, cannot be consolidated
with those loans made on or after Octo-
ber 1, 1991.

(6) OL secured by real estate or with
an outstanding interest assistance
agreement or shared appreciation
agreement cannot be consolidated.

(7) A new note or line of credit agree-
ment will be taken. The new note or
line of credit agreement must describe
the note or line of credit agreement
being consolidated and must state that
the indebtedness evidenced by the note
or line of credit agreement is not satis-
fied. The original note or line of credit
agreement must be retained.

(8) The interest rate for a consoli-
dated OL loan is the negotiated rate
agreed upon by the lender and the bor-
rower at the time of the action, subject
to the loan limitations for each type of
loan.

(9) The Agency approves the consoli-
dation by executing a modification of
guarantee. The modification will indi-
cate the consolidated loan amount,
new terms, and percentage of guar-
antee, and will be attached to the
originals of the guarantees being con-
solidated. If loans with a different
guarantee percentage are consolidated,
the new guarantee will be at the lowest
percentage of guarantee being consoli-
dated

7 CFR Ch. VI (1-1-09 Edition)

(10) Any holders must consent to the
consolidation, or the guaranteed por-
tion must be repurchased by the lend-
er.

[64 FR 7378, Feb. 12, 1999, as amended at 66
FR 7567, Jan. 24, 2001]

§762.147 Servicing shared apprecia-
tion agreements.

(a) Lender responsibilities. The lender
is responsible for:

(1) Monitoring the borrower’s compli-
ance with the shared appreciation
agreement;

(2) Notifying the borrower of the
amount of recapture due; and,

(3) Beginning October 1, 1999, a notice
of the agreement’s provisions not later
than 12 months before the end of the
agreement; and

(4) Reimbursing the Agency for its
pro-rata share of recapture due.

(b) Recapture. (1) Recapture of any
appreciation of real estate security
will take place at the end of the term
of the agreement, or sooner if the fol-
lowing occurs:

(i) On the conveyance of the real es-
tate security (or a portion thereof) by
the borrower.

(A) If only a portion of the real es-
tate is conveyed, recapture will only be
triggered against the portion conveyed.
Partial releases will be handled in ac-
cordance with §762.141(b).

(B) Transfer of title to the spouse of
the borrower on the death of such bor-
rower will not be treated as a convey-
ance under the agreement.

(ii) On repayment of the loan; or

(iii) If the borrower ceases farming.

(2) Calculating recapture.

(i) The amount of recapture will be
based on the difference between the
value of the security at the time recap-
ture is triggered and the value of the
security at the time of writedown, as
shown on the shared appreciation
agreement.

(i1) Security values will be deter-
mined through appraisals obtained by
the lender and meeting the require-
ments of §762.127.

(iii) All appraisal fees will be paid by
the lender.

(iv) The amount of recapture will not
exceed the amount of writedown shown
on the shared appreciation agreement.
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(v) If recapture is triggered within 4
years of the date of the shared appre-
ciation agreement, the lender shall re-
capture 75 percent of any positive ap-
preciation in the market value of the
property securing the loan or line of
credit agreement.

(vi) If recapture is triggered after 4
years from the date of the shared ap-
preciation agreement, the lender shall
recapture 50 percent of any positive ap-
preciation in the market value of the
property securing the loan or line of
credit agreement.

(3) Servicing recapture debt.

(i) If recapture is triggered under the
shared appreciation agreement and the
borrower is unable to pay the recapture
in a lump sum, the lender may:

(A) Reschedule the recapture debt
with the consent of the Agency, pro-
vided the lender can document the bor-
rower’s ability to make amortized pay-
ments on the recapture debt, plus pay
all other obligations. In such case, the
recapture debt will not be covered by
the guarantee;

(B) Pay the Agency its pro rata share
of the recapture due. In such case, the
recapture debt of the borrower will be
covered by the guarantee; or

(C) Service the account in accordance
with §762.149.

(ii) If recapture is triggered, and the
borrower is able but unwilling to pay
the recapture in a lump sum, the lend-
er will service the account in accord-
ance with §762.149.

(4) Paying the Agency. Any shared
appreciation recaptured by the lender
will be shared on a pro-rata basis be-
tween the lender and the Agency.

§762.148 Bankruptcy.

(a) Lender responsibilities. The lender
must protect the guaranteed loan debt
and all collateral securing the loan in
bankruptcy proceedings. The lender’s
responsibilities include, but are not
limited to:

(1) Filing a proof of claim where re-
quired and all the necessary papers and
pleadings;

(2) Attending, and where necessary,
participating in meetings of the credi-
tors and court proceedings;

(3) Protecting the collateral securing
the guaranteed loan and resisting any

§762.148

adverse changes that may be made to
the collateral;

(4) Seeking a dismissal of the bank-
ruptcy proceeding when the operation
as proposed by the borrower to the
bankruptcy court is not feasible;

(5) When permitted by the bank-
ruptcy code, requesting a modification
of any plan of reorganization if it ap-
pears additional recoveries are likely.

(6) Monitor confirmed plans under
chapters 11, 12 and 13 of the bankruptcy
code to determine borrower compli-
ance. If the borrower fails to comply,
the lender will seek a dismissal of the
reorganization plan; and

(7) Keeping the Agency regularly in-
formed in writing on all aspects of the
proceedings.

(i) The lender will submit a default
status report when the borrower de-
faults and every 60 days until the de-
fault is resolved or a final loss claim is
paid.

(ii) The default status report will be
used to inform the Agency of the bank-
ruptcy filing, the reorganization plan
confirmation date and effective date,
when the reorganization plan is com-
plete, and when the borrower is not in
compliance with the reorganization
plan.

(b) Bankruptcy expenses. (1) Reorga-
nization.

(i) Expenses, such as legal fees and
the cost of appraisals incurred by the
lender as a direct result of the bor-
rower’s chapter 11, 12, or 13 reorganiza-
tion, are covered under the guarantee,
provided they are reasonable, cus-
tomary, and provide a demonstrated
economic benefit to the lender and the
Agency.

(ii) Lender’s in-house expenses, which
are those expenses which would nor-
mally be incurred for administration of
the loan, including in-house lawyers,
are not covered by the guarantee.

(2) Liquidation expenses in bank-
ruptey.

(i) Reasonable and customary liq-
uidation expenses may be deducted
from the proceeds of the collateral in
liquidation bankruptcy cases.

(ii) In-house expenses are not consid-
ered customary liquidation expenses,
may not be deducted from collateral
proceeds, and are not covered by the
guarantee.
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(c) Estimated loss claims in reorganiza-
tion—(1) At confirmation. The lender
may submit an estimated loss claim
upon confirmation of the reorganiza-
tion plan in accordance with the fol-
lowing:

(i) The estimated loss payment will
cover the guaranteed percentage of the
principal and accrued interest written
off, plus any allowable costs incurred
as of the effective date of the plan.

(ii) The lender will submit supporting
documentation for the loss claim, and
any additional information requested
by the Agency, including justification
for the legal fees included on the claim.

(iii) The estimated loss payment may
be revised as consistent with a court-
approved reorganization plan.

(iv) Protective advances made and
approved in accordance with §762.149
may be included in an estimated loss
claim associated with a reorganization,
if:

(A) They were incurred in connection
with the initiation of liquidation ac-
tion prior to bankruptcy filing; or

(B) The advance is required to pro-
vide repairs, insurance, etc. to protect
the collateral as a result of delays in
the case, or failure of the borrower to
maintain the security.

(2) Interest only losses. The lender
may submit an estimated loss claim for
interest only after confirmation of the
reorganization plan in accordance with
the following:

(i) The loss claims may cover interest
losses sustained as a result of a court-
ordered, permanent interest rate reduc-
tion.

(ii) The loss claims will be processed
annually on the anniversary date of
the effective date of the reorganization
plan.

(iii) If the borrower performs under
the terms of the reorganization plan,
annual interest reduction loss claims
will be submitted on or near the same
date, beyond the period of the reorga-
nization plan.

(3) Actual loss.

(i) Once the reorganization plan is
complete, the lender will provide the
Agency with documentation of the ac-
tual loss sustained.

(ii) If the actual loss sustained is
greater than the prior estimated loss
payment, the lender may submit a re-
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vised estimated loss claim to obtain
payment of the additional amount
owed by the Agency under the guar-
antee.

(iii) If the actual loss is less than the
prior estimated loss, the lender will re-
imburse the Agency for the overpay-
ment plus interest at the note rate
from the date of the payment of the es-
timated loss.

(4) Payment to holder. In reorganiza-
tion bankruptcy, if a holder makes de-
mand upon the Agency, the Agency
will pay the holder interest to the
plan’s effective date. Accruing interest
thereafter will be based upon the provi-
sions of the reorganization plan.

(d) Liquidation under the bankruptcy
code. (1) Upon receipt of notification
that a borrower has filed for protection
under Chapter 7 of the bankruptcy
code, or a liquidation plan under chap-
ter 11, the lender must proceed accord-
ing to the liquidation procedures of
this part.

(2) If the property is abandoned by
the trustee, the lender will conduct the
liquidation according to §762.149.

(3) Proceeds received from partial
sale of collateral during bankruptcy
may be used by the lender to pay rea-
sonable costs, such as freight, labor
and sales commissions, associated with
the partial sale. Reasonable use of pro-
ceeds for this purpose must be docu-
mented with the final loss claim in ac-
cordance with §762.149(a)(vi).

[64 FR 7378, Feb. 12, 1999, as amended at 71
FR 43957, Aug. 3, 2006; 73 FR 32637, June 10,
2008]

§762.149 Liquidation.

(a) Mediation. When it has been deter-
mined that default cannot be cured
through any of the servicing options
available, or if the lender does not wish
to utilize any of the authorities pro-
vided in this part, the lender must:

(1) Participate in mediation accord-
ing to the rules and regulations of any
State which has a mandatory farmer-
creditor mediation program;

(2) Consider private mediation serv-
ices in those States which do not have
a mandatory farmer-creditor medi-
ation program; and

(3) Not agree to any proposals to re-
write the terms of a guaranteed loan
which do not comply with this part.
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Any agreements reached as a result of
mediation involving defaults and or
loan restructuring must have written
concurrence from the Agency before
they are implemented.

(b) Liquidation plan. If a default can-
not be cured after considering servicing
options and mediation, the lender will
proceed with liquidation of the collat-
eral in accordance with the following:

(1) Within 150 days after the payment
due date, all lenders will prepare a lig-
uidation plan. Standard eligible and
CLP lenders will submit a written lig-
uidation plan to the Agency which in-
cludes:

(i) Current balance sheets from all
liable parties or, if the parties are not

cooperative, the best information
available, or in liquidation bank-
ruptcies, a copy of the bankruptcy

schedules or discharge notice;

(ii) A proposed method of maximizing
the collection of debt which includes
specific plans to collect any remaining
loan balances on the guaranteed loan
after loan collateral has been lia-
uidated, including possibilities for
judgment;

(A) If the borrower has converted
loan security, the lender will deter-
mine whether litigation is cost effec-
tive. The lender must address, in the
liquidation plan, whether civil or
criminal action will be pursued. If the
lender does not pursue the recovery,
the reason must be documented when
an estimated loss claim is submitted.

(B) Any proposal to release the bor-
rower from liability will be addressed
in the liquidation plan in accordance
with §762.146(c)(2);

(iii) An independent appraisal report
on all collateral securing the loan that
meets the requirements of §762.127 and
a calculation of the net recovery value
of the security as defined in §762.102.
The appraisal requirement may be
waived by the Agency in the following
cases:

(A) The bankruptcy trustee is han-
dling the liquidation and the lender has
submitted the trustee’s determination
of value;

(B) The lender’s proposed method of
liquidation rarely results in receipt of
less than market value for livestock
and used equipment; or
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(C) A purchase offer has already been
received for more than the debt;

(iv) An estimate of time necessary to
complete the liquidation;

(v) An estimated loss claim must be
filed no later than 150 days past the
payment due date unless the account
has been completely liquidated and
then a final loss claim must be filed.

(vi) An estimate of reasonable liq-
uidation expenses; and

(vii) An estimate of any protective
advances.

(2) PLP lenders will submit a liquida-
tion plan as required by their lender’s
agreement.

(c) Agency approval of the liquidation
plan. (1) CLP lender’s or standard eligi-
ble lender’s liquidation plan, and any
revisions of the plan, must be approved
by the Agency.

(2) If, within 20 calendar days of the
Agency’s receipt of the liquidation
plan, the Agency fails to approve it or
fails to request that the lender make
revisions, the lender may assume the
plan is approved. The lender may then
proceed to begin liquidation actions at
its discretion as long as it has been at
least 60 days since the borrower’s eligi-
bility for interest assistance was con-
sidered.

(3) At its option, the Agency may liq-
uidate the guaranteed loan as follows:

(i) Upon Agency request, the lender
will transfer to the Agency all rights
and interests necessary to allow the
Agency to liquidate the loan. The
Agency will not pay the lender for any
loss until after the collateral is lig-
uidated and the final loss is deter-
mined; and

(ii) If the Agency conducts the lig-
uidation, interest accrual will cease on
the date the Agency notifies the lender
in writing that it assumes responsi-
bility for the liquidation.

(d) Estimated loss claims. An estimated
loss claim must be submitted by all
lenders no later than 150 days after the
payment due date unless the account
has been completely liquidated and
then a final loss claim must be filed.
The estimated loss will be based on the
following:

(1) The Agency will pay the lender
the guaranteed percentage of the total
outstanding debt, less the net recovery
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value of the remaining security, less
any unaccounted for security; and

(2) The lender will discontinue inter-
est accrual on the defaulted loan at the
time the estimated loss claim is paid
by the Agency. The Agency will not
pay interest beyond 210 days from the
payment due date. If the lender esti-
mates that there will be no loss after
considering the costs of liquidation, an
estimated loss of zero will be submitted
and interest accrual will cease upon
the approval of the estimated loss and
never later than 210 days from the pay-
ment due date. The following excep-
tions apply:

(i) In the case of a Chapter 7 bank-
ruptcy, in cases where the lender filed
an estimated loss claim, the Agency
will pay the lender interest that ac-
crues during and up to 45 days after the
discharge on the portion of the chattel
only secured debt that was estimated
to be secured, but upon final liquida-
tion was found to be unsecured, and up
to 90 days after the date of discharge
on the portion of real estate secured
debt that was estimated to be secured,
but was found to be unsecured upon
final disposition.

(ii) The Agency will pay the lender
interest that accrues during and up to
90 days after the time period the lender
is unable to dispose of acquired prop-
erty due to state imposed redemption
rights on any unsecured portion of the
loan during the redemption period, if
an estimated loss claim was paid by
the Agency during the liquidation ac-
tion.

(3) Packager fees and outside consult-
ant fees for servicing of guaranteed
loans are not covered by the guarantee,
and will not be paid in an estimated
loss claim.

(e) Protective advances. (1) Prior writ-
ten authorization from the Agency is
required for all protective advances in
excess of $5,000 for CLP lenders and
$3,000 for standard eligible lenders. The
dollar amount of protective advances
allowed for PLP lenders will be speci-
fied when PLP status is awarded by the
Agency or as contained in the lender’s
agreement.

(2) The lender may claim recovery for
the guaranteed portion of any loss of
monies advanced as protective ad-
vances as allowed in this part, plus in-
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terest that accrues on the protective
advances.

(3) Payment for protective advances
is made by the Agency when the final
loss claim is approved, except in bank-
ruptcy actions.

(4) Protective advances are used only
when the borrower is in liquidation,
liquidation is imminent, or when the
lender has taken title to real property
in a liquidation action.

(b) Legal fees are not a protective ad-
vance.

(6) Protective advances may only be
made when the lender can demonstrate
the advance is in the best interest of
the lender and the Agency.

(7) Protective advances must con-
stitute a debt of the borrower to the
lender and be secured by the security
instrument.

(8) Protective advances must not be
made in lieu of additional loans.

(f) Unapproved loans or advances. The
amount of any payments made by the
borrower on unapproved loans or ad-
vances outside of the guarantee will be
deducted from any loss claim sub-
mitted by the lender on the guaranteed
loan, if that loan or advance was paid
prior to, and to the detriment of, the
guaranteed loan.

(g) Acceleration. (1) If the borrower is
not in bankruptcy, the lender shall
send the borrower notice that the loan
is in default and the entire debt has
been determined due and payable im-
mediately after other servicing options
have been exhausted.

(2) The loan cannot be accelerated
until after the borrower has been con-
sidered for interest assistance and the
conclusion of mandatory mediation in
accordance with §762.149.

(3) The lender will submit a copy of
the acceleration notice or other docu-
ment to the Agency.

(h) Foreclosure. (1) The lender is re-
sponsible for determining the nec-
essary parties to any foreclosure ac-
tion, or who should be named on a deed
of conveyance taken in lieu of fore-
closure.

(2) When the property is liquidated,
the lender will apply the net proceeds
to the guaranteed loan debt.

(3) When it is necessary to enter a bid
at a foreclosure sale, the lender may
bid the amount that it determines is
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reasonable to protect its and the Agen-
cy’s interest. At a minimum, the lend-
er will bid the lesser of the net recov-
ery value or the unpaid guaranteed
loan balance.

(1) Final loss claims. (1) Lenders must
submit a final loss claim when the se-
curity has been liquidated and all pro-
ceeds have been received and applied to
the account. All proceeds must be ap-
plied to principal first and then toward
accrued interest if the interest is still
accruing. The application of the loss
claim payment to the account does not
automatically release the borrower of
liability for any portion of the bor-
rower’s debt to the lender. The lender
will continue to be responsible for col-
lecting the full amount of the debt and
sharing these future recoveries with
the Agency in accordance with para-
graph (j) of this section.

(2) If a lender acquires title to prop-
erty either through voluntary convey-
ance or foreclosure proceeding, the
lender will submit a final loss claim
after disposing of the property. The
lender may pay reasonable mainte-
nance expenses to protect the value of
the property while it is owned by the
lender. These may be paid as protective
advances or deducted as liquidation ex-
penses from the sales proceeds when
the lender disposes of the property. The
lender must obtain Agency written
concurrence before incurring mainte-
nance expenses which exceed the
amounts allowed in §762.149(e)(1). Pack-
ager fees and outside consultant fees
for servicing of guaranteed loans are
not covered by the guarantee, and will
not be paid in a final loss claim.

(3) The lender will make its records
available to the Agency for the Agen-
cy’s audit of the propriety of any loss
payment.

(4) All lenders will submit the fol-
lowing documents with a final loss
claim:

(i) An accounting of the use of loan
funds;

(ii) An accounting of the disposition
of loan security and its proceeds;

(iii) A copy of the loan ledger indi-
cating loan advances, interest rate
changes, protective advances, and ap-
plication of payments, rental proceeds,
and security proceeds, including a run-
ning outstanding balance total; and
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(iv) Documentation, as requested by
the Agency, concerning the lender’s
compliance with the requirements of
this part.

(5) The Agency will notify the lender
of any discrepancies in the final loss
claim or, approve or reject the claim
within 40 days. Failure to do so will re-
sult in additional interest being paid to
the lender for the number of days over
40 taken to process the claim.

(6) The Agency will reduce a final
loss claim based on its calculation of
the dollar amount of loss caused by the
lender’s negligent servicing of the ac-
count. Loss claims may be reduced or
rejected as a result of the following:

(i) A loss claim may be reduced by
the amount caused by the lender’s fail-
ure to secure property after a default,
and will be reduced by the amount of
interest that accrues when the lender
fails to contact the borrower or takes
no action to cure the default, once it
occurs. Losses incurred as a result of
interest accrual during excessive
delays in collection, as determined by
the Agency, will not be paid.

(ii) Unauthorized release of security
proceeds, failure to verify ownership or
possession of security to be purchased,
or failure to inspect collateral as often
required so as to ensure its mainte-
nance.

(7) Losses will not be reduced for the
following:

(i) Servicing deficiencies that did not
contribute materially to the dollar
amount of the loss.

(ii) Unaccounted security, as long as
the lender’s efforts to locate and re-
cover the missing collateral was equal
to that which would have been ex-
pended in the case of an unguaranteed
loan in the lender’s portfolio.

(8) Default interest, late charges, and
loan servicing fees are not payable
under the loss claim.

(9) The final loss will be the remain-
ing outstanding balance after applica-
tion of the estimated loss payment and
the application of proceeds from the
liquidation of the security.

(10) If the final loss is less than the
estimated loss, the lender will reim-
burse the Agency for the overpayment,
plus interest at the note rate from the
date of the estimated loss payment.
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(11) The lender will return the origi-
nal guarantee marked paid after re-
ceipt of a final loss claim.

(j) Future Recovery. The lender will
remit any recoveries made on the ac-
count after the Agency’s payment of a
final loss claim to the Agency in pro-
portion to the percentage of guarantee,
in accordance with the lender’s agree-
ment, until the account is paid in full
or otherwise satisfied.

(k) Owverpayments. The lender will
repay any final loss overpayment de-
termined by the Agency upon request.

(1) Electronic funds transfer. The lend-
er will designate one or more financial
institutions to which any Agency pay-
ments will be made via electronic
funds transfer.

(m) Establishment of Federal debt. Any
amounts paid by the Agency on ac-
count of liabilities of the guaranteed
loan borrower will constitute a Federal
debt owing to the Agency by the guar-
anteed loan borrower. In such case, the
Agency may use all remedies available
to it, including offset under the Debt
Collection Improvement Act of 1996, to
collect the debt from the borrower. In-
terest charges will be established at
the note rate of the guaranteed loan on
the date the final loss claim is paid.

[64 FR 7378, Feb. 12, 1999, as amended at 67
FR 44016, July 1, 2002; 69 FR 44580, July 27,
2004; 71 FR 43957, Aug. 3, 2006; 73 FR 32637,
June 10, 2008]

§762.150 Interest assistance program.

(a) Requests for interest assistance. In
addition to the loan application items
required by §762.110, to apply for inter-
est assistance the lender’s cash flow
budget for the guaranteed applicant
must reflect the need for interest as-
sistance and the ability to cash flow
with the subsidy. Interest assistance is
available only on new guaranteed Oper-
ating Loans (OL).

(b) Eligibility requirements. The lender
must document that the following con-
ditions have been met for the applicant
to be eligible for interest assistance:

(1) A feasible plan cannot be achieved
without interest assistance, but can be
achieved with interest assistance.

(2) If significant changes in the bor-
rower’s cash flow budget are antici-
pated after the initial 12 months, then
the typical cash flow budget must dem-
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onstrate that the borrower will still
have a feasible plan following the an-
ticipated changes, with or without in-
terest assistance.

(3) The typical cash flow budget must
demonstrate that the borrower will
have a feasible plan throughout the
term of the loan.

(4) The borrower, including members
of an entity borrower, does not own
any significant assets that do not con-
tribute directly to essential family liv-
ing or farm operations. The lender
must determine the market value of
any such non-essential assets and pre-
pare a cash flow budget and interest as-
sistance calculations based on the as-
sumption that these assets will be sold
and the market value proceeds used for
debt reduction. If a feasible plan can
then be achieved, the borrower is not
eligible for interest assistance.

(5) A borrower may only receive in-
terest assistance if their total debts
(including personal debts) prior to the
new loan exceed 50 percent of their
total assets (including personal assets).
An entity’s debt to asset ratio will be
based upon a financial statement that
consolidates business and personal
debts and assets of the entity and its
members. Beginning farmers and
ranchers, as defined in §762.102, are ex-
cluded from this requirement.

(c) Maximum assistance. The max-
imum total guaranteed OL debt on
which a borrower can receive interest
assistance is $400,000, regardless of the
number of guaranteed loans out-
standing. This is a lifetime limit.

(d) Maximum time for which interest as-
sistance is available. (1) A borrower may
only receive interest assistance for one
5-year period. The term of the interest
assistance agreement executed under
this section shall not exceed 5 consecu-
tive years from the date of the initial
agreement signed by the applicant, in-
cluding any entity members, or the
outstanding term of the loan, which-
ever is less. This is a lifetime limit.

(2) Beginning farmers and ranchers,
as defined in §762.102, however, may be
considered for two b-year periods. The
applicant must meet the definition of a
beginning farmer and meet the other
eligibility requirements outlined in
paragraph (b) of this section at the
onset of each 5-year period. A needs
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test will be completed in the fifth year
of TA eligibility for beginning farmers,
to determine continued eligibility for a
second 5-year period.

(3) Notwithstanding the limitation of
paragraph (d)(1) of this section, a new
interest assistance agreement may be
approved for eligible borrowers to pro-
vide interest assistance through June
8, 2009, provided the total period does
not exceed 10 years from the effective
date of the original interest assistance
agreement.

(e) Multiple loans. In the case of a bor-
rower with multiple guaranteed loans
with one lender, interest assistance can
be applied to each loan, only to one
loan or any distribution the lender se-
lects, as necessary to achieve a feasible
plan, subject to paragraph (c) of this
section.

(f) Terms. The typical term of sched-
uled loan repayment will not be re-
duced solely for the purpose of maxi-
mizing eligibility for interest assist-
ance. A loan must be scheduled over
the maximum term typically used by
lenders for similar type loans within
the limits in §762.124. An OL for the
purpose of providing annual operating
and family living expenses will be
scheduled for repayment when the in-
come is scheduled to be received from
the sale of the crops, livestock, and/or
livestock products which will serve as
security for the loan. An OL for pur-
poses other than annual operating and
family living expenses (i.e. purchase of
equipment or livestock, or refinancing
existing debt) will be scheduled over 7
years from the effective date of the
proposed interest assistance agree-
ment, or the life of the security, which-
ever is less.

(g) Rate of interest. The lender may
charge a fixed or variable interest rate,
but not in excess of what the lender
charges its average agricultural loan
customer.

(h) Agreement. The lender and bor-
rower must execute an interest assist-
ance agreement as prescribed by the
Agency.

(1) Interest assistance claims and pay-
ments. To receive an interest assistance
payment, the lender must prepare and
submit a claim on the appropriate
Agency form. The following conditions
apply:
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(1) Interest assistance payments will
be four (4) percent of the average daily
principal loan balance prorated over
the number of days the loan has been
outstanding during the payment pe-
riod. For loans with a note rate less
than four (4) percent, interest assist-
ance payments will be the weighted av-
erage interest rate multiplied by the
average daily principal balance.

(2) The lender may select at the time
of loan closing the date that they wish
to receive an interest assistance pay-
ment. That date will be included in the
interest assistance agreement.

(i) The initial and final claims sub-
mitted under an agreement may be for
a period less than 12 months. All other
claims will be submitted for a 12-month
period, unless there is a lender substi-
tution during the 12-month period in
accordance with this section.

(ii) In the event of liquidation, the
final interest assistance claim will be
submitted with the estimated loss
claim or the final loss claim if an esti-
mated loss claim was not submitted.
Interest will not be paid beyond the in-
terest accrual cutoff dates established
in the 1loss claims according to
§762.149(d)(2).

(3) A claim should be filed within 60
days of its due date. Claims not filed
within 1 year from the due date will
not be paid, and the amount due the
lender will be permanently forfeited.

(4) All claims will be supported by de-
tailed calculations of average daily
principal balance during the claim pe-
riod.

(5) Requests for continuation of in-
terest assistance for agreements dated
prior to June 8, 2007 will be supported
by the lender’s analysis of the appli-
cant’s farming operation and need for
continued interest assistance as set out
in their Interest Assistance Agree-
ments. The following information will
be submitted to the Agency:

(i) A summary of the operation’s ac-
tual financial performance in the pre-
vious year, including a detailed income
and expense statement.

(ii) A narrative description of the
causes of any major differences be-
tween the previous year’s projections
and actual performance, including a
detailed income and expense state-
ment.
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(iii) A current balance sheet.

(iv) A cash-flow budget for the period
being planned. A monthly cash-flow
budget is required for all lines of credit
and operating loans made for annual
operating purposes. All other loans
may include either an annual or
monthly cash-flow budget.

(v) A copy of the interest assistance
needs analysis portion of the applica-
tion form which has been completed
based on the planned period’s cash-flow
budget.

(6) Interest Assistance Agreements
dated June 8, 2007 or later do not re-
quire a request for continuation of in-
terest assistance. The lender will only
be required to submit an Agency IA
payment form and the average daily
principal balance for the claim period,
with supporting documentation.

(7) Lenders may not charge or cause
a borrower with an interest assistance
agreement to be charged a fee for prep-
aration and submission of the items re-
quired for an annual interest assist-
ance claim.

(@) Transfer, consolidation, and
writedown. Loans covered by interest
assistance agreements cannot be con-
solidated. Such loans can be trans-
ferred only when the transferee was
liable for the debt on the effective date
of the interest assistance agreement.
Loans covered by interest assistance
can be transferred to an entity if the
entity is eligible in accordance with
§762.120 and §762.150(b) and at least one
entity member was liable for the debt
on the effective date of the interest as-
sistance agreement. Interest assistance
will be discontinued as of the date of
any writedown on a loan covered by an
interest assistance agreement.

(k) Rescheduling and deferral. When a
borrower defaults on a loan with inter-
est assistance or the loan otherwise re-
quires rescheduling or deferral, the in-
terest assistance agreement will re-
main in effect for that loan at its exist-
ing terms. The lender may reschedule
the loan in accordance with §762.145.
For Interest Assistance Agreements
dated June 8, 2007 or later increases in
the restructured loan amount above
the amount originally obligated do not
require additional funding; however,
interest assistance is not available on
that portion of the loan as interest as-
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sistance is limited to the original loan
amount.

(1) Bankruptcy. In cases where the in-
terest on a loan covered by an interest
assistance agreement is reduced by
court order in a reorganization plan
under the bankruptcy code, interest as-
sistance will be terminated effective on
the date of the court order. Guaranteed
loans which have had their interest re-
duced by bankruptcy court order are
not eligible for interest assistance.

(m) Termination of interest assistance
payments. Interest assistance payments
will cease upon termination of the loan
guarantee, upon reaching the expira-
tion date contained in the agreement,
or upon cancellation by the Agency
under the terms of the interest assist-
ance agreement. In addition, for loan
guarantees sold into the secondary
market, Agency purchase of the guar-
anteed portion of a loan will terminate
the interest assistance.

(n) Excessive interest assistance. Upon
written notice to the lender, borrower,
and any holder, the Agency may amend
or cancel the interest assistance agree-
ment and collect from the lender any
amount of interest assistance granted
which resulted from incomplete or in-
accurate information, an error in com-
putation, or any other reason which re-
sulted in payment that the lender was
not entitled to receive.

(o) Condition for cancellation. The In-
terest Assistance Agreement is incon-
testable except for fraud or misrepre-
sentation, of which the lender or bor-
rower have actual knowledge at the
time the interest assistance agreement
is executed, or which the lender or bor-
rower participates in or condones.

(p) Substitution. If there is a substi-
tution of lender, the original lender
will prepare and submit to the Agency
a claim for its final interest assistance
payment calculated through the effec-
tive date of the substitution. This final
claim will be submitted for processing
at the time of the substitution.

(1) Interest assistance will continue
automatically with the new lender.

(2) The new lender must follow para-
graph (i) of this section to receive their
initial and subsequent interest assist-
ance payments.
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(a) Ezxception Authority. The Deputy
Administrator for Farm Loan Pro-
grams has the authority to grant an
exception to any requirement involving
interest assistance if it is in the best
interest of the Government and is not
inconsistent with other applicable law.

[72 FR 17358, Apr. 9, 2007]
§§762.151-762.158 [Reserved]

§762.159 Pledging of guarantee.

A lender may pledge all or part of the
guaranteed or unguaranteed portion of
the loan as security to a Federal Home
Loan Bank, a Federal Reserve Bank, a
Farm Credit System Bank, or any
other funding source determined ac-
ceptable by the Agency.

[70 FR 56107, Sept. 26, 2005]

§762.160 Assignment of guarantee.

(a) The following general require-
ments apply to assigning guaranteed
loans:

(1) Subject to Agency concurrence,
the lender may assign all or part of the
guaranteed portion of the loan to one
or more holders at or after loan clos-
ing, if the loan is not in default. How-
ever, a line of credit cannot be as-
signed. The lender must always retain
the unguaranteed portion in their port-
folio, regardless of how the loan is
funded.

(2) The Agency may refuse to execute
the Assignment of Guarantee and pro-
hibit the assignment in case of the fol-
lowing:

(i) The Agency purchased and is hold-
er of a loan that was assigned by the
lender that is requesting the assign-
ment.

(ii) The lender has not complied with
the reimbursement requirements of
§762.144(c)(7), except when the 180 day
reimbursement or liquidation require-
ment has been waived by the Agency.

(3) The lender will provide the Agen-
cy with copies of all appropriate forms
used in the assignment.

(4) The guaranteed portion of the
loan may not be assigned by the lender
until the loan has been fully disbursed
to the borrower.

(5) The lender is not permitted to as-
sign any amount of the guaranteed or
unguaranteed portion of the loan to
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the applicant or borrower, or members
of their immediate families, their offi-
cers, directors, stockholders, other
owners, or any parent, subsidiary, or
affiliate.

(6) Upon the lender’s assignment of
the guaranteed portion of the loan, the
lender will remain bound to all obliga-
tions indicated in the Guarantee, Lend-
er’s Agreement, the Agency program
regulations, and to future program reg-
ulations not inconsistent with the pro-
visions of the Lenders Agreement. The
lender retains all rights under the se-
curity instruments for the protection
of the lender and the United States.

(b) The following will occur upon the
lender’s assignment of the guaranteed
portion of the loan:

(1) The holder will succeed to all
rights of the Guarantee pertaining to
the portion of the loan assigned.

(2) The lender will send the holder
the borrower’s executed note attached
to the Guarantee.

(3) The holder, upon written notice to
the lender and the Agency, may assign
the unpaid guaranteed portion of the
loan. The holder must assign the guar-
anteed portion back to the original
lender if requested for servicing or lig-
uidation of the account.

(4) The Guarantee or Assignment of
Guarantee in the holder’s possession
does not cover:

(1) Interest accruing 90 days after the
holder has demanded repurchase by the
lender, except as provided in the As-
signment of Guarantee and
§762.144(c)(3)(iii).

(ii) Interest accruing 90 days after
the lender or the Agency has requested
the holder to surrender evidence of
debt repurchase, if the holder has not
previously demanded repurchase.

(c) Negotiations concerning pre-
miums, fees, and additional payments
for loans are to take place between the
holder and the lender. The Agency will
participate in such negotiations only
as a provider of information.

[70 FR 56107, Sept. 26, 2005]

PART 763 [RESERVED]

165



Pt. 764
PART 764—DIRECT LOAN MAKING

Subpart A—Overview

Sec.

764.1 Introduction.

764.2 Abbreviations and definitions.
764.3-764.50 [Reserved]

Subpart B—Loan Application Process

764.51 Loan application.

764.52 Processing an incomplete applica-
tion.

764.53 Processing the complete application.

764.54 Preferences when there is limited
funding.

764.55-764.100 [Reserved]

Subpart C—Requirements for All Direct

Program Loans

764.101
764.102

General eligibility requirements.

General limitations.

764.103 General security requirements.

764.104 General real estate security require-
ments.

764.1056 General chattel
ments.

764.106 Exceptions to security requirements.

764.107 General appraisal requirements.

764.108 General insurance requirements.

764.109-764.150 [Reserved]

security require-

Subpart D—Farm Ownership Loan Program

764.151
764.152
764.153

Farm Ownership loan uses.
Eligibility requirements.
Limitations.

764.154 Rates and terms.

764.1556 Security requirements.
764.156-764.200 [Reserved]

Subpart E—Beginning Farmer
Downpayment Loan Program

764.201 Beginning Farmer
loan uses.

764.202 Eligibility requirements.

764.203 Limitations.

764.204 Rates and terms.

764.206 Security requirements.

764.206-764.250 [Reserved]

Downpayment

Subpart F—Operating Loan Program

764.251
764.252
764.253

Operating loan uses.
Eligibility requirements.
Limitations.

764.254 Rates and terms.

764.2556 Security requirements.
764.256-764.300 [Reserved]

Subpart G—Youth Loan Program

764.301 Youth loan uses.
764.302 Eligibility requirements.
764.303 Limitations.

7 CFR Ch. VI (1-1-09 Edition)

764.304 Rates and terms.
764.306 Security requirements.
764.306-764.350 [Reserved]

Subpart H—Emergency Loan Program

764.351
764.352
764.353
764.354

Emergency loan uses.

Eligibility requirements.

Limitations.

Rates and terms.

764.3556 Security requirements.

764.356 Appraisal and valuation
ments.

764.357-764.400 [Reserved]

require-

Subpart I—Loan Decision and Closing

764.401 Loan decision.
764.402 Loan closing.
764.403-764.450 [Reserved]

Subpart J—Borrower Training and Training
Vendor Requirements

764.451 Purpose.

764.452 Borrower training requirements.

764.453 Agency waiver of training require-
ments.

764.454 Actions that an applicant must take
when training is required.

764.455 Potential training vendors.

764.456 Applying to be a vendor.

764.457 Vendor requirements.

764.458 Vendor approval.

764.459 Evaluation of borrower progress.
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Subpart A—Overview

§764.1 Introduction.

(a) Purpose. This part describes the
Agency’s policies for making direct
FLP loans.

(b) Types of loans. The Agency makes
the following types of loans:

(1) FO, including Beginning Farmer
Downpayment loans;

(2) OL, including Youth loans; and

(3) EM.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §764.1 was amended by removing the
words ‘‘Beginning Farmer’ from paragraph
(b)(1), effective January 7, 2009.

§764.2 Abbreviations and definitions.

Abbreviations and definitions for
terms used in this part are provided in
§761.2 of this chapter.
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Subpart B—Loan Application
Process

§764.51 Loan application.

(a) A loan application must be sub-
mitted in the name of the actual oper-
ator of the farm. Two or more appli-
cants applying jointly will be consid-
ered an entity applicant. The Agency
will consider tax filing status and
other business dealings as indicators of
the operator of the farm.

(b) A complete loan application, ex-
cept as provided in paragraphs (c)
through (e) of this section, will include:

(1) The completed Agency application
form;

(2) If the applicant is an entity:

(i) A complete list of entity members
showing the address, citizenship, prin-
cipal occupation, and the number of
shares and percentage of ownership or
stock held in the entity by each mem-
ber, or the percentage of interest in the
entity held by each member;

(ii) A current personal financial
statement from each member of the en-
tity;

(iii) A current financial statement
from the entity itself;

(iv) A copy of the entity’s charter or
any entity agreement, any articles of
incorporation and bylaws, any certifi-
cate or evidence of current registration
(good standing), and a resolution
adopted by the Board of Directors or
entity members authorizing specified
officers of the entity to apply for and
obtain the desired loan and execute re-
quired debt, security and other loan in-
struments and agreements;

(v) In the form of married couples ap-
plying as a joint operation, items (i)
and (iv) will not be required. The Agen-
cy may request copies of the marriage
license, prenuptial agreement or simi-
lar documents as needed to verify loan
eligibility and security. Items (ii) and
(iii) are only required to the extent
needed to show the individual and joint
finances of the husband and wife with-
out duplication.

(3) A written description of the appli-
cant’s farm training and experience, in-
cluding each entity member who will
be involved in managing or operating
the farm;
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(4) The last 3 years of farm financial
records, including tax returns, unless
the applicant has been farming less
than three years;

(5) The last 3 years of farm produc-
tion records, unless the applicant has
been farming less than 3 years;

(6) Documentation that the applicant
and each member of an entity appli-
cant cannot obtain sufficient credit
elsewhere on reasonable rates and
terms, including a loan guaranteed by
the Agency;

(7) Documentation of compliance
with the Agency’s environmental regu-
lations contained in subpart G of 7 CFR
part 1940;

(8) Verification of all non-farm in-
come;

(9) A current financial statement and
the operation’s farm operating plan, in-
cluding the projected cash flow budget
reflecting production, income, ex-
penses, and loan repayment plan;

(10) A legal description of the farm
property owned or to be acquired and,
if applicable, any leases, contracts, op-
tions, and other agreements with re-
gard to the property;

(11) Payment to the Agency for or-
dering a credit report on the applicant;

(12) Verification of all debts;

(13) Any additional information
deemed necessary by the Agency to ef-
fectively evaluate the applicant’s eligi-
bility and farm operating plan; and

(14) For EM loans, a statement of loss
or damage on the appropriate Agency
form.

(c) For a Lo-Doc OL request, the ap-
plicant must:

(1) Be current on all payments to all
creditors including the Agency (if an
Agency borrower);

(2) Have not received primary loan
servicing on any FLP debt within the
past 5 years; and

(3) Meet one of the following sets of
criteria:

(i) The loan requested is $50,000 or
less and the total outstanding Agency
OL loan debt at the time of loan clos-
ing will be less than $100,000; or

(i1) The loan requested is to pay an-
nual operating expenses and the appli-
cant is an existing Agency borrower
who has received and timely repaid at
least two previous annual OL loans
from the Agency.
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(4) Submit items (1), (2), (7), (9), and
(11) of paragraph (b) of this section.
The Agency may require a Lo-Doc ap-
plicant to submit any other informa-
tion listed in paragraph (b) of this sec-
tion as needed to make a determina-
tion on the loan application.

(d) For a youth loan request:

(1) The applicant must submit items
(1), (7), and (9) of paragraph (b) of this
section.

(2) Applicants 18 years or older, must
also provide items (11) and (12) of para-
graph (b) of this section.

(3) The Agency may require a youth
loan applicant to submit any other in-
formation listed in paragraph (b) of
this section as needed to make a deter-
mination on the loan application.

(e) The applicant need not submit
any information under this section
that already exists in the applicant’s
Agency file and is still current.

§764.52 Processing an incomplete ap-
plication.

(a) Within 10 days of receipt of an in-
complete application, the Agency will
provide the applicant written notice of
any additional information which must
be provided. The applicant must pro-
vide the additional information within
20 calendar days of the date of this no-
tice.

(b) If the additional information is
not received, the Agency will provide
written notice that the application will
be withdrawn if the information is not
received within 10 calendar days of the
date of this second notice.

§764.53 Processing the complete appli-
cation.

Upon receiving a complete loan ap-
plication, the Agency will:

(a) Consider the loan application in
the order received, based on the date
the application was determined to be
complete.

(b) Provide written notice to the ap-
plicant that the application is com-
plete.

(c) Within 60 calendar days after re-
ceiving a complete loan application,
the Agency will complete the proc-
essing of the loan request and notify
the applicant of the decision reached,
and the reason for any disapproval.
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(d) If, based on the Agency’s review
of the application, it appears the appli-
cant’s credit needs could be met
through the guaranteed loan program,
the Agency will assist the applicant in
securing guaranteed loan assistance
under the market placement program
in accordance with §762.110(g) of this
chapter.

(e) In the absence of funds for a di-
rect loan, the Agency will keep an ap-
proved loan application on file until
funding is available. At least annually,
the Agency will contact the applicant
to determine if the Agency should re-
tain the application or if the applicant
wants the application withdrawn.

(f) If funding becomes available, the
Agency will resume processing of ap-
proved loans in accordance with this
part.

§764.54 Preferences when there is lim-
ited funding.

(a) First priority. When there is a
shortage of loan funds, approved appli-
cations will be funded in the order of
the date the application was received,
whether or not complete.

(b) Secondary priorities. If two or more
applications were received on the same
date, the Agency will give preference
to:

(1) First, an applicant who is a vet-
eran of any war;

(2) Second, an applicant who is not a
veteran, but:

(i) Has a dependent family;

(ii) Is able to make a downpayment;
or

(iii) Owns livestock and farm imple-
ments necessary to farm successfully.

(3) Third, to other eligible applicants.

§§764.55-764.100 [Reserved]

Subpart C—Requirements for All
Direct Program Loans

§764.101 General eligibility require-
ments.

The following requirements must be
met unless otherwise provided in the
eligibility requirements for the par-
ticular type of loan.

(a) Controlled substances. The appli-
cant, and anyone who will sign the
promissory note, must not be ineligible
for loans as a result of a conviction for
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controlled substances according to 7
CFR part 718 of this chapter.

(b) Legal capacity. The applicant, and
anyone who will sign the promissory
note, must possess the legal capacity
to incur the obligation of the loan. A
Youth loan applicant will incur full
personal liability upon execution of the
promissory note without regard to the
applicant’s minority status.

(c) Citicenship. The applicant, and
anyone who will sign the promissory
note, must be a citizen of the United
States, United States non-citizen na-
tional, or a qualified alien under appli-
cable Federal immigration laws.

(d) Credit history. The applicant must
have acceptable credit history dem-
onstrated by debt repayment.

(1) As part of the credit history, the
Agency will determine whether the ap-
plicant will carry out the terms and
conditions of the loan and deal with
the Agency in good faith. In making
this determination, the Agency may
examine whether the applicant has
properly fulfilled its obligations to
other parties, including other agencies
of the Federal Government.

(2) When the applicant caused the
Agency a loss by receiving debt for-
giveness, the applicant may be ineli-
gible for assistance in accordance with
eligibility requirements for the specific
loan type. If the debt forgiveness is
cured by repayment of the Agency’s
loss, the Agency may still consider the
debt forgiveness in determining the ap-
plicant’s credit worthiness.

(3) A history of failures to repay past
debts as they came due when the abil-
ity to repay was within the applicant’s
control will demonstrate unacceptable
credit history. The following cir-
cumstances, for example, do not auto-
matically indicate an unacceptable
credit history:

(i) Foreclosures, judgments, delin-
quent payments of the applicant which
occurred more than 36 months before
the application, if no recent similar
situations have occurred, or Agency de-
linquencies that have been resolved
through loan servicing programs avail-
able under 7 CFR part 766.

(ii) Isolated incidents of delinquent
payments which do not represent a
general pattern of unsatisfactory or
slow payment.
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(iii) ‘““No history” of credit trans-
actions by the applicant.

(iv) Recent foreclosure, judgment,
bankruptcy, or delinquent payment
when the applicant can satisfactorily
demonstrate that the adverse action or
delinquency was caused by cir-
cumstances that were of a temporary
nature and beyond the applicant’s con-
trol; or the result of a refusal to make
full payment because of defective goods
or services or other justifiable dispute
relating to the purchase or contract for
goods or services.

(e) Availability of credit elsewhere. The
applicant, and all entity members in
the case of an entity, must be unable
to obtain sufficient credit elsewhere to
finance actual needs at reasonable
rates and terms. The Agency will
evaluate the ability to obtain credit
based on factors including, but not lim-
ited to:

(1) Loan amounts, rates, and terms
available in the marketplace; and

(2) Property interests, income, and
significant non-essential assets.

(f) Not in delinquent status on Federal
debt. As provided in 31 CFR part 285, ex-
cept for EM loan applicants, the appli-
cant, and anyone who will sign the
promissory note, must not be in delin-
quent status on any Federal debt, other
than a debt under the Internal Revenue
Code of 1986 at the time of loan closing.
All delinquent debts, however, will be
considered in determining credit his-
tory and ability to repay under this
part.

(g) Outstanding judgments. The appli-
cant, and anyone who will sign the
promissory note, must have no out-
standing unpaid judgments obtained by
the United States in any court. Such
judgments do not include those filed as
a result of action in the United States
Tax Courts.

(h) Federal crop insurance violation.
The applicant, and all entity members
in the case of an entity, must not be
ineligible due to disqualification re-
sulting from Federal crop insurance
violation according to 7 CFR part 718.

(1) Managerial ability. The applicant
must have sufficient managerial abil-
ity to assure reasonable prospects of
loan repayment, as determined by the
Agency. The applicant must dem-
onstrate this managerial ability by:
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(1) Education. For example, the ap-
plicant obtained a 4-year college degree
in agricultural business, horticulture,
animal science, agronomy, or other ag-
ricultural-related field.

(2) On-the-job training. For example,
the applicant is currently working on a
farm as part of an apprenticeship pro-
gram.

(3) Farming experience. For example,
the applicant has been an owner, man-
ager, or operator of a farm business for
at least one entire production cycle.
The farming experience must have
been obtained within the last 5 years.

(j) Borrower training. The applicant
must agree to meet the training re-
quirements in subpart J of this part.

(k) Operator of a family farm. (1) The
applicant must be the operator of a
family farm after the loan is closed.

(2) For an entity applicant, if the en-
tity members holding a majority inter-
est are:

(i) Related by blood or marriage, at
least one member must be the operator
of a family farm;

(ii) Not related by blood or marriage,
the entity members holding a majority
interest must be operators of a family
farm.

(3) Except for EM loans, the collec-
tive interests of the members may be
larger than a family farm only if:

(i) Each member’s ownership interest
is not larger than a family farm;

(ii) All of the members of the entity
are related by blood or marriage; and

(iii) AIll of the members are or will
become operators of the family farm;
and

(4) If the entity applicant has an op-
erator and ownership interest for farm
ownership loans and emergency loans
for farm ownership loan purposes, in
any other farming operation, that
farming operation must not exceed the
requirements of a family farm.

(1) Entity composition. If the applicant
is an entity, the entity members are
not themselves entities.
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(a) Limitations specific to each loan
program are contained in subparts D
through H of this part.

(b) The total principal balance owed
to the Agency at any one time by the
applicant, or any one who will sign the

General limitations.
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cannot exceed the
in §761.8 of this

promissory note,
limits established
chapter.

(¢c) The funds from the FLP loan
must be used for farming operations lo-
cated in the United States.

(d) The Agency will not make a loan
if the proceeds will be used:

(1) For any purpose that contributes
to excessive erosion of highly erodible
land, or to the conversion of wetlands;

(2) To drain, dredge, fill, level, or oth-
erwise manipulate a wetland; or

(3) To engage in any activity that re-
sults in impairing or reducing the flow,
circulation, or reach of water, except
in the case of activity related to the
maintenance of previously converted
wetlands as defined in the Food Secu-
rity Act of 1985.

(e) Any construction financed by the
Agency must comply with the stand-
ards established in §761.10 of this chap-
ter.

(f) Loan funds will not be used to es-
tablish or support a non-eligible enter-
prise, even if the non-eligible enter-
prise contributes to the farm.

§764.103 General
ments.

security require-

(a) Security requirements specific to
each loan program are outlined in sub-
parts D through H of this part.

(b) All loans must be secured by as-
sets having a security value of at least
100 percent of the loan amount, except
for EM loans as provided in subpart H
of this part. If the applicant’s assets do
not provide adequate security, the
Agency may accept:

(1) A pledge of security from a third
party; or

(2) Interests in property not owned by
the applicant (such as leases that pro-
vide a mortgageable value, water
rights, easements, mineral rights, and
royalties).

(c) An additional amount of security
up to 150 percent of the loan amount
will be taken when available, except
for beginning farmer downpayment
loans and youth loans.

(d) The Agency will choose the best
security available when there are sev-
eral alternatives that meet the Agen-
cy’s security requirements.

(e) The Agency will take a lien on all
assets that are not essential to the
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farming operation and are not being
converted to cash to reduce the loan
amount when each such asset, or ag-
gregate value of like assets (such as
stocks), has a value in excess of $5,000.
The value of this security is not in-
cluded in the Agency’s additional secu-
rity requirement stated in paragraph
(c) of this section. This requirement
does not apply to beginning farmer
downpayment loans and youth loans.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §764.103 was amended by removing the
words ‘‘beginning farmer’” from paragraphs
(c) and (e), effective January 7, 2009.

§764.104 General real estate security
requirements.

(a) Agency lien position requirements. If
real estate is pledged as security for a
loan, the Agency must obtain a first
lien, if available. When a first lien is
not available, the Agency may take a
junior lien under the following condi-
tions:

(1) The prior lien does not contain
any provisions that may jeopardize the
Agency’s interest or the applicant’s
ability to repay the FLP loan;

(2) Prior lienholders agree to notify
the Agency prior to foreclosure;

(3) The applicant must agree not to
increase an existing prior lien without
the written consent of the Agency; and

(4) Equity in the collateral exists.

(b) Real estate held under a purchase
contract. If the real estate offered as se-
curity is held under a recorded pur-
chase contract:

(1) The applicant must provide a se-
curity interest in the real estate;

(2) The applicant and the purchase
contract holder must agree in writing
that any insurance proceeds received
for real estate losses will be used only
for one or more of the following pur-
poses:

(i) To replace or repair the damaged
real estate improvements which are es-
sential to the farming operation;

(ii) To make other essential real es-
tate improvements; or

(iii) To pay any prior real estate lien,
including the purchase contract.

(3) The purchase contract must pro-
vide the applicant with possession, con-
trol and beneficial use of the property,
and entitle the applicant to market-
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able title upon fulfillment of the con-
tract terms.

(4) The purchase contract must not:

(i) Be subject to summary cancella-
tion upon default;

(ii) Contain provisions which jeop-
ardize the Agency’s security position
or the applicant’s ability to repay the
loan.

(6) The purchase contract holder
must agree in writing to:

(i) Not sell or voluntarily transfer
their interest without prior written
consent of the Agency;

(ii) Not encumber or cause any liens
to be levied against the property;

(iii) Not take any action to accel-
erate, forfeit, or foreclose the appli-
cant’s interest in the security property
until a specified period of time after
notifying the Agency of the intent to
do so;

(iv) Consent to the Agency making
the loan and taking a security interest
in the applicant’s interest under the
purchase contract as security for the
FLP loan;

(v) Not take any action to foreclose
or forfeit the interest of the applicant
under the purchase contract because
the Agency has acquired the appli-
cant’s interest by foreclosure or vol-
untary conveyance, or because the
Agency has subsequently sold or as-
signed the applicant’s interest to a
third party who will assume the appli-
cant’s obligations under the purchase
contract;

(vi) Notify the Agency in writing of
any breach by the applicant; and

(vii) Give the Agency the option to
rectify the conditions that amount to a
breach within 30 days after the date
the Agency receives written notice of
the breach.

(6) If the Agency acquires the appli-
cant’s interest under the purchase con-
tract by foreclosure or voluntary con-
veyance, the Agency will not be
deemed to have assumed any of the ap-
plicant’s obligations under the con-
tract, provided that if the Agency fails
to perform the applicant’s obligations
while it holds the applicant’s interest
is grounds for terminating the pur-
chase contract.

(c) Tribal lands held in trust or re-
stricted. The Agency may take a lien on
Indian Trust lands as security provided
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the applicant requests the Bureau of
Indian Affairs to furnish Title Status
Reports to the agency and the Bureau
of Indian Affairs provides the reports
and approves the lien.

(d) Security for more than one loan.
The same real estate may be pledged as
security for more than one direct or
guaranteed loan.

(e) Loans secured by leaseholds. A loan
may be secured by a mortgage on a
leasehold, if the leasehold has nego-
tiable value and can be mortgaged.

§764.105 General chattel security re-
quirements.

The same chattel may be pledged as
security for more than one direct or
guaranteed loan.

§764.106 Exceptions to security re-
quirements.

Notwithstanding any other provision
of this part, the Agency will not take a
security interest:

(a) When adequate security is other-
wise available and the lien will prevent
the applicant from obtaining credit
from other sources;

(b) When the property could have sig-
nificant environmental problems or
costs as described in subpart G of 7
CFR part 1940;

(c) When the Agency cannot obtain a
valid lien;

(d) When the property is the appli-
cant’s personal residence and appur-
tenances and:

(1) They are located on a separate
parcel; and

(2) The real estate that serves as se-
curity for the FLP loan plus crops and
chattels are greater than or equal to
150 percent of the unpaid balance due
on the loan;

(e) When the property is subsistence
livestock, cash, working capital ac-
counts the applicant uses for the farm-
ing operation, retirement accounts,
personal vehicles necessary for family
living, household contents, or small
equipment such as hand tools and lawn
mowers; or

(f) On marginal land and timber that
secures an outstanding ST loan.
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§764.107 General
ments.

appraisal require-

(a) Establishing value for real estate.
The value of real estate will be estab-
lished by an appraisal completed in ac-
cordance with §761.7 of this chapter.

(b) Establishing value for chattels. The
value of chattels will be established as
follows:

(1) Annual production. The security
value of annual livestock and crop pro-
duction is presumed to be 100 percent
of the amount loaned for annual oper-
ating and family living expenses, as
outlined in the approved farm oper-
ating plan.

(2) Livestock and equipment. The value
of livestock and equipment will be es-
tablished by an appraisal completed in
accordance with §761.7 of this chapter.

§764.108 General

ments.

insurance require-

The applicant must obtain and main-
tain insurance, equal to the lesser of
the value of the security at the time of
loan closing or the principal of all FLP
and non-FLP loans secured by the
property, subject to the following:

(a) All security, except growing
crops, must be covered by hazard insur-
ance if it is readily available (sold by
insurance agents in the applicant’s
normal trade area) and insurance pre-
miums do not exceed the benefit. The
Agency must be listed as loss payee for
the insurance indemnity payment or as
a beneficiary in the mortgagee loss
payable clause.

(b) Real estate security located in
flood or mudslide prone areas must be
covered by flood or mudslide insurance.
The Agency must be listed as a bene-
ficiary in the mortgagee loss payable
clause.

(c) Growing crops used to provide
adequate security must be covered by
crop insurance if such insurance is
available. The Agency must be listed as
loss payee for the insurance indemnity
payment.

(d) Prior to closing the loan, the ap-
plicant must have obtained at least the
catastrophic risk protection level of
crop insurance coverage for each crop
which is a basic part of the applicant’s
total operation, if such insurance is
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available, unless the applicant exe-
cutes a written waiver of any emer-
gency crop loss assistance with respect
to such crop. The applicant must exe-
cute an assignment of indemnity in
favor of the Agency for this coverage.

§§764.109-764.150 [Reserved]

Subpart D—Farm Ownership Loan
Program

§764.151 Farm Ownership loan uses.

FO loan funds may only be used to:

(a) Acquire or enlarge a farm or
make a down payment on a farm;

(b) Make capital improvements to a
farm owned by the applicant, for con-
struction, purchase or improvement of
farm dwellings, service buildings or
other facilities and improvements es-
sential to the farming operation. In the
case of leased property, the applicant
must have a lease to ensure use of the
improvement over its useful life or to
ensure that the applicant receives com-
pensation for any remaining economic
life upon termination of the lease;

(c) Promote soil and water conserva-
tion and protection;

(d) Pay loan closing costs;

(e) Refinance a bridge loan if the fol-
lowing conditions are met:

(1) The applicant obtained the loan to
be refinanced to purchase a farm after
a direct FO was approved;

(2) Direct FO funds were not avail-
able to fund the loan at the time of ap-
proval;

(3) The loan to be refinanced is tem-
porary financing; and

(4) The loan was made by a commer-
cial or cooperative lender.

§764.152 Eligibility requirements.

The applicant:

(a) Must comply with the general eli-
gibility requirements established at
§764.101;

(b) And anyone who will sign the
promissory note, must not have re-
ceived debt forgiveness from the Agen-
cy on any direct or guaranteed loan;

(c) Must be the owner-operator of the
farm financed with Agency funds after
the loan is closed. In the case of an en-
tity:

(1) The entity is controlled by farm-
ers engaged primarily and directly in
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farming in the United States, after the
loan is made;

(2) The entity must be authorized to
own and operate the farm in the State
in which the farm is located;

(3) If the entity members holding a
majority interest are:

(i) Related by blood or marriage, at
least one member of the entity must
operate the farm;

(ii) Not related by blood or marriage,
the entity members holding a majority
interest must own and operate the
farm.

(d) And in the case of an entity, one
or more members constituting a major-
ity interest, must have participated in
the business operations of a farm for at
least 3 years out of the 10 years prior to
the date the application is submitted.

(e) And anyone who will sign the
promissory note, must satisfy at least
one of the following conditions:

(1) Meet the definition of a beginning
farmer;

(2) Have not had a direct FO loan
outstanding for more than a total of 10
years prior to the date the new FO loan
is closed;

(3) Have never received a direct FO
loan.

§764.153 Limitations.

The applicant must:

(a) Comply with the general limita-
tions established at §764.102;

(b) Have dwellings and other build-
ings necessary for the planned oper-
ation of the farm available for use after
the loan is made.

§764.154 Rates and terms.

(a) Rates. (1) The interest rate is the
Agency’s Direct Farm Ownership rate,
available in each Agency office.

(2) The limited resource Farm Owner-
ship interest rate is available to appli-
cants who are unable to develop a fea-
sible plan at regular interest rates.

(3) If the FO loan is part of a joint fi-
nancing arrangement and the amount
of the Agency’s loan does not exceed 50
percent of the total amount financed,
the Agency will use the Farm Owner-
ship participation rate, available in
each Agency office.

(4) The interest rate charged will be
the lower of the rate in effect at the
time of loan approval or loan closing.
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(b) Terms. The Agency schedules re-
payment of an FO loan based on the ap-
plicant’s ability to repay and the use-
ful life of the security. In no event will
the term be more than 40 years from
the date of the note.
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An FO loan must be secured:

(a) In accordance with §§764.103
through 764.106;

(b) At a minimum, by the real estate
being purchased or improved.

§§764.156-764.200 [Reserved]

Security requirements.

Subpart E—Beginning Farmer
“Downpayment Loan Program.”

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, the heading for subpart E was revised
to read ‘“‘Downpayment Loan Program,” ef-
fective January 7, 2009.

§764.201 Beginning Farmer Downpay-
ment loan uses.

Beginning Farmer Downpayment
loan funds may be used to partially fi-
nance the purchase of a family farm by
an eligible beginning farmer.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §764.201 was amended by removing the
words ‘‘Beginning Farmer’ from the heading
and by removing the words ‘‘Beginning
Farmer” the first time they appear in the
undesignated paragraph and by adding the
words ‘‘or socially disadvantaged farmer’ at
the end, effective January 7, 2009.

§764.202 Eligibility requirements.

The applicant must:

(a) Comply with the general eligi-
bility requirements established at
§764.101 and the FO eligibility require-
ments of §764.152; and

(b) Be a beginning farmer.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §764.202 was amended by adding the
words ‘‘or socially disadvantaged farmer’’ to
the end of paragraph (b), effective January 7,
2009.

§764.203 Limitations.

(a) The applicant must:

(1) Comply with the general limita-
tions established at §764.102; and

(2) Provide a minimum downpayment
of 10 percent of the purchase price of
the farm.
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(b) The purchase price or appraised
value of the farm, whichever is lower,
must not exceed $250,000.

(c) Beginning Farmer Downpayment
loans will not exceed 40 percent of the
lesser of the purchase price or ap-
praised value of the farm to be ac-
quired.

(d) Financing provided by the Agency
and all other creditors must not exceed
90 percent of the lesser of the purchase
price or appraised value of the farm
and may be guaranteed by the Agency
under part 762 of this chapter.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §764.203 was amended by removing the
number 10” and adding in its place, the
number ‘5"’ in paragraph (a)(2), by revising
paragraphs (b) and (¢), and by removing
paragraph (d), effective January 7, 2009. For
the convenience of the user, the revised text
is set forth as follows:

§764.203 Limitations.

* * * * *

(b) Downpayment loans will not exceed 45
percent of the lesser of:

(1) The purchase price,

(2) The appraised value of the farm to be
acquired, or

(3) $500,000.

(c) Financing provided by the Agency and
all other creditors must not exceed 95 per-
cent of the purchase price. Financing pro-
vided by eligible lenders may be guaranteed
by the Agency under part 762 of this chapter.

§764.204 Rates and terms.

(a) Rates. The interest rate for Begin-
ning Farmer Downpayment loans shall
be 4 percent.

(b) Terms. (1) The Agency schedules
repayment of Beginning Farmer Down-
payment loans in equal, annual install-
ments over a term not to exceed 15
years.

(2) The non-Agency financing must
have an amortization period of at least
30 years and cannot have a balloon pay-
ment due within the first 15 years of
the loan.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §764.204 was amended by revising
paragraph (a), by remove the words ‘‘Begin-
ning Farmer” from paragraph (b)(1), and by
removing the number ‘15’ and adding in its
place, the number ‘20" in paragraphs (b)(1)
and (2), effective January 7, 2009. For the
convenience of the user, the revised text is
set forth as follows:
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§764.204 Rates and terms.

(a) Rates. The interest rate for Downpay-
ment loans will be the regular direct FO rate
minus 4 percent, but in no case less than 1.5
percent.

* * * * *

§764.205

A Beginning Farmer Downpayment
loan must:

(a) Be secured in accordance with
§§764.103 through 764.106;

(b) Be secured by a lien on the prop-
erty being acquired with the loan funds
and junior only to the party financing
the balance of the purchase price.

EFFECTIVE DATE NOTE: At 73 FR 74345, Dec.
8, 2008, §764.205 was amended by removing the
words ‘‘Beginning Farmer’” from the intro-
ductory text, effective January 7, 2009.

Security requirements.

§§764.206-764.250 [Reserved]

Subpart F—Operating Loan
Program

§764.251 Operating loan uses.

(a) Except as provided in paragraph
(b), OL loan funds may only be used
for:

(1) Costs associated with reorganizing
a farm to improve its profitability;

(2) Purchase of livestock, including
poultry, farm equipment, quotas and
bases, and cooperative stock for credit,
production, processing or marketing
purposes;

(3) Farm operating expenses, includ-
ing, but not limited to, feed, seed, fer-
tilizer, pesticides, farm supplies, re-
pairs and improvements which are to
be expensed, cash rent and family liv-
ing expenses;

(4) Scheduled principal and interest
payments on term debt provided the
debt is for authorized FO or OL pur-
poses;

(5) Other farm needs;

(6) Costs associated with land and
water development, use, or conserva-
tion;

(7) Loan closing costs;

(8) Costs associated with Federal or
State-approved standards under the Oc-
cupational Safety and Health Act of
1970 (29 U.S.C. 655 and 667) if the appli-
cant can show that compliance or non-

§764.252

compliance with the standards will
cause substantial economic injury;

(9) Borrower training costs required
or recommended by the Agency;

(10) Refinancing farm-related debts
other than real estate to improve the
farm’s profitability provided the appli-
cant has refinanced direct or guaran-
teed OL loans four times or fewer and
one of the following conditions is met:

(i) A designated or declared disaster
caused the need for refinancing; or

(ii) The debts to be refinanced are
owed to a creditor other than the
USDA;

(11) Costs for minor real estate re-
pairs or improvements, provided the
loan can be repaid within 7 years.

(b) Lo-Doc funds approved under:

(1) Section 764.51(c)(3)(i) may be used
for any OL purpose except for refi-
nancing debt under paragraph (a)(10);

(2) Section 764.51(c)(3)(ii) may only be
used for expenses under paragraph
(a)(3).

§764.252 Eligibility requirements.

The applicant:

(a) Must comply with the general eli-
gibility requirements established at
§764.101.

(b) And anyone who will sign the
promissory note, except as provided in
paragraph (c) of this section, must not
have received debt forgiveness from the
Agency on any direct or guaranteed
loan.

(c) And anyone who will sign the
promissory note, may receive direct OL
loans to pay annual farm operating and
family living expenses, provided that
the applicant meets all other applica-
ble requirements under this part, if the
applicant:

(1) Received a write-down under sec-
tion 353 of the Act;

(2) Is current on payments under a
confirmed reorganization plan under
Chapter 11, 12, or 13 of Title 11 of the
United States Code; or

(3) Received debt forgiveness on not
more than one occasion after April 4,
1996, resulting directly and primarily
from a Presidentially-designated emer-
gency for the county or contiguous
county in which the applicant oper-
ates. Only applicants who were current
on all existing direct and guaranteed
FLP loans prior to the beginning date

175



§764.253

of the incidence period of a Presi-
dentially-designated emergency and re-
ceived debt forgiveness on that debt
within 3 years after the designation of
such emergency meet this exception.

(d) And in the case of an entity, the
entity must be:

(1) Controlled by farmers engaged
primarily and directly in farming in
the United States; and

(2) Authorized to operate the farm in
the State in which the farm is located.

(e) And anyone who will sign the
promissory note, may close an OL loan
in no more than 7 calendar years, ei-
ther as an individual or as a member of
an entity, except as provided in para-
graphs (e)(1) through (4) of this section.
The years may be consecutive or non-
consecutive, and there is no limit on
the number of loans closed in a year.
Youth loans are not counted toward
this limitation. The following excep-
tions are applicable.

(1) This limitation does not apply if
the applicant and anyone who will sign
the promissory note is a beginning
farmer.

(2) This limitation does not apply if
the applicant’s land is subject to the
jurisdiction of an Indian tribe, the loan
is secured by one or more security in-
struments subject to the jurisdiction of
an Indian tribe, and commercial credit
is generally not available to such farm
operations.

(3) If the applicant, and anyone who
will sign the promissory note, has
closed direct OL loans in four or more
previous calendar years as of April 4,
1996, the applicant is eligible to close
OL loans in any three additional years
after that date.

(4) On a case-by-case basis, may be
granted a one-time waiver of OL term
limits for a period of 2 years, not sub-
ject to administrative appeal, if the ap-
plicant:

(i) Has a financially viable operation;

(ii) And in the case of an entity, the
members holding the majority interest,
applied for commercial credit from at
least two lenders and were unable to
obtain a commercial loan, including an
Agency-guaranteed loan; and

(iii) Has successfully completed, or
will complete within one year, bor-
rower training. Previous waivers to the
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borrower training requirements are not
applicable under this paragraph.

§764.253 Limitations.

The applicant must comply with the
general limitations established at
§764.102.

§764.254 Rates and terms.

(a) Rates. (1) The interest rate is the
Agency’s Direct Operating Loan rate,
available in each Agency office.

(2) The limited resource Operating
Loan interest rate is available to appli-
cants who are unable to develop a fea-
sible plan at regular interest rates.

(3) The interest rate charged will be
the lower rate in effect at the time of
loan approval or loan closing.

(b) Terms. (1) The Agency schedules
repayment of annual OL loans made for
family living and farm operating ex-
penses when planned income is pro-
jected to be available.

(i) The term of the loan may not ex-
ceed 18 months from the date of the
note.

(ii) The term of the loan may exceed
18 months in unusual situations such
as establishing a new enterprise, devel-
oping a farm, purchasing feed while
crops are being established, marketing
plans, or recovery from a disaster or
economic reverse. In no event will the
term of the loan exceed 7 years from
the date of the note. Crops and live-
stock produced for sale will not be con-
sidered adequate security for such
loans.

(2) The Agency schedules the repay-
ment of all other OL loans based on the
applicant’s ability to repay and the
useful life of the security. In no event
will the term of the loan exceed 7 years
from the date of the note. Repayment
schedules may include equal, unequal,
or balloon installments if needed to es-
tablish a new enterprise, develop a
farm, or recover from a disaster or eco-
nomic reversal. Loans with balloon in-
stallments:

(i) Must have adequate security at
the time the balloon installment comes
due. Crops, livestock other than breed-
ing stock, or livestock products pro-
duced are not adequate collateral for
such loans;
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(ii) Are only authorized when the ap-
plicant can project the ability to refi-
nance the remaining debt at the time
the balloon payment comes due based
on the expected financial condition of
the operation, the depreciated value of
the collateral, and the principal bal-
ance on the loan;

(iii) Are not authorized when loan
funds are used for real estate repairs or
improvements.

§764.255 Security requirements.

An OL loan must be secured:

(a) In accordance with §§764.103
through 764.106.

(b) By a:

(1) First lien on all property or prod-
ucts acquired or produced with loan
funds;

(2) Lien of equal or higher position of
that held by the creditor being refi-
nanced with loan funds.

§§764.256-764.300 [Reserved]

Subpart G—Youth Loan Program

§764.301 Youth loan uses.

Youth loan funds may only be used to
finance a modest, income-producing,
agriculture-related, educational
project while participating in 4-H,
FFA, or a similar organization.

§764.302 Eligibility requirements.

The applicant:

(a) Must comply with the general eli-
gibility requirements established at
§764.101(a) through (g);

(b) And anyone who will sign the
promissory note, must not have re-
ceived debt forgiveness from the Agen-
cy on any direct or guaranteed loan;

(c) Must be at least 10 but not yet 21
yvears of age at the time the loan is
closed;

(d) Must reside in a rural area, city
or town with a population of 50,000 or
fewer people;

(e) Must be recommended and con-
tinuously supervised by a project advi-
sor, such as a 4-H Club advisor, a voca-
tional teacher, a county extension
agent, or other agriculture-related or-
ganizational sponsor; and

(f) Must obtain a written rec-
ommendation and consent from a par-
ent or guardian if the applicant has not

§764.351

reached the age of majority under state
law.

§764.303 Limitations.

(a) The applicant must comply with
the general limitations established at
§764.102.

(b) The total principal balance owed
by the applicant to the Agency on all
Youth loans at any one time cannot ex-
ceed $5,000.

§764.304 Rates and terms.

(a) Rates. (1) The interest rate is the
Agency’s Direct Operating Loan rate,
available in each Agency office.

(2) The limited resource Operating
Loan interest rate is not available for
Youth loans.

(3) The interest rate charged will be
the lower rate in effect at the time of
loan approval or loan closing.

(b) Terms. Youth loan terms are the
same as for an OL established at
§764.254(b).

§764.305

A first lien will be obtained on prop-
erty or products acquired or produced
with loan funds.

Security requirements.

§§764.306-764.350 [Reserved]

Subpart H—Emergency Loan
Program

§764.351 Emergency loan uses.

(a) Physical losses—(1) Real estate
losses. EM loan funds for real estate
physical losses may only be used to re-
pair or replace essential property dam-
aged or destroyed as a result of a dis-
aster as follows:

(i) For any FO purpose, as specified
in §764.151, except subparagraph (e) of
that section;

(ii) To establish a new site for farm
dwelling and service buildings outside
of a flood or mudslide area; and

(iii) To replace land from the farm
that was sold or conveyed, if such land
is necessary for the farming operation
to be effective.

(2) Chattel losses. EM loan funds for
chattel physical losses may only be
used to repair or replace essential prop-
erty damaged or destroyed as a result
of a disaster as follows:
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(i) Purchase livestock, farm equip-
ment, quotas and bases, and coopera-
tive stock for credit, production, proc-
essing, or marketing purposes;

(ii) Pay customary costs associated
with obtaining and closing a loan that
an applicant cannot pay from other
sources (e.g., fees for legal, architec-
tural, and other technical services, but
not fees for agricultural management
consultation, or preparation of Agency
forms);

(iii) Repair or replace household con-
tents damaged in the disaster;

(iv) Pay the costs to restore
perennials, which produce an agricul-
tural commodity, to the stage of devel-
opment the damaged perennials had ob-
tained prior to the disaster;

(v) Pay essential family living and
farm operating expenses, in the case of
an operation that has suffered live-
stock losses not from breeding stock,
or losses to stored crops held for sale;
and

(vi) Refinance farm-related debts
other than real estate to improve farm
profitability, if the applicant has refi-
nanced direct or guaranteed loans four
times or fewer and one of the following
conditions is met:

(A) A designated or declared disaster
caused the need for refinancing; or

(B) The debts to be refinanced are
owed to a creditor other than the
USDA.

(b) Production losses. EM loan funds
for production losses to agricultural
commodities (except the losses associ-
ated with the loss of livestock) may be
used to:

(1) Pay costs associated with reorga-
nizing the farm to improve its profit-
ability except that such costs must not
include the payment of bankruptcy ex-
penses;

(2) Pay annual operating expenses,
which include, but are not limited to,
feed, seed, fertilizer, pesticides, farm
supplies, and cash rent;

(3) Pay costs associated with Federal
or State-approved standards under the
Occupational Safety and Health Act of
1970 (29 U.S.C. 655 and 667) if the appli-
cant can show that compliance or non-
compliance with the standards will
cause substantial economic injury;

(4) Pay borrower training costs re-
quired or recommended by the Agency;
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(5) Pay essential family living ex-
penses;

(6) Refinance farm-related debts
other than real estate to improve farm
profitability, if the applicant has refi-
nanced direct or guaranteed loans four
times or fewer and one of the following
conditions is met:

(i) A designated or declared disaster
caused the need for refinancing; or

(ii) The debts to be refinanced are
owed to a creditor other than the
USDA; and

(7) Replace lost working capital.

§764.352 Eligibility requirements.

The applicant:

(a) Must comply with the general eli-
gibility requirements established at
§764.101;

(b) Must be an established farmer;

(c) Must be the owner-operator or
tenant-operator as follows:

(1) For a loan made
§764.351(a)(1), must have been:

(i) The owner-operator of the farm at
the time of the disaster; or

(ii) The tenant-operator of the farm
at the time of the disaster whose lease
on the affected real estate exceeds the
term of the loan. The operator will pro-
vide prior notification to the Agency if
the lease is proposed to terminate dur-
ing the term of the loan. The lessor
will provide the Agency a mortgage on
the real estate as security for the loan;

(2) For a loan made under §764.351(a)
(2) or (b), must have been the operator
of the farm at the time of the disaster;
and

(3) In the case of an entity, the entity
must be:

(i) Engaged primarily and directly in
farming in the United States;

(ii) Authorized to operate and own
the farm, if the funds are used for farm
ownership loan purposes, in the State
in which the farm is located;

(d) Must demonstrate the intent to
continue the farming operation after
the designated or declared disaster;

(e) And all entity members must be
unable to obtain sufficient credit else-
where at reasonable rates and terms.
To establish this, the applicant must
obtain written declinations of credit,
specifying the reasons for declination,
from legally organized commercial

under
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lending institutions within reasonable
proximity of the applicant as follows:

(1) In the case of a loan in excess of
$300,000, two written declinations of
credit are required;

(2) In the case of a loan of $300,000 or
less, one written declination of credit
is required; and

(3) In the case of a loan of $100,000 or
less, the Agency may waive the re-
quirement for obtaining a written dec-
lination of credit, if the Agency deter-
mines that it would pose an undue bur-
den on the applicant, the applicant cer-
tifies that they cannot get credit else-
where, and based on the applicant’s cir-
cumstances credit is not likely to be
available;

(4) Notwithstanding the applicant’s
submission of the required written dec-
linations of credit, the Agency may
contact other commercial lending in-
stitutions within reasonable proximity
of the applicant and make an inde-
pendent determination of the appli-
cant’s ability to obtain credit else-
where;

(f) And all entity members in the
case of an entity, must not have re-
ceived debt forgiveness from the Agen-
cy on more than one occasion on or be-
fore April 4, 1996, or any time after
April 4, 1996.

(g) Must submit an application to be
received by the Agency no later than 8
months after the date the disaster is
declared or designated in the county of
the applicant’s operation.

(h) For production loss loans, must
have a disaster yield that is at least 30
percent below the normal production
yield of the crop, as determined by the
Agency, which comprises a basic part
of an applicant’s total farming oper-
ation.

(i) For physical loss loans, must have
suffered disaster-related damage to
chattel or real estate essential to the
farming operation, or to household
contents that must be repaired or re-
placed, to harvested or stored crops, or
to perennial crops.

(j) Must meet all of the following re-
quirements if the ownership structure
of the family farm changes between the
time of a qualifying loss and the time
an EM loan is closed:

§764.353

(1) The applicant, including all own-
ers must meet all of the eligibility re-
quirements;

(2) The individual applicant, or all
owners of a entity applicant, must
have had an ownership interest in the
farming operation at the time of the
disaster; and

(3) The amount of the loan will be
based on the percentage of the former
farming operation transferred to the
applicant and in no event will the indi-
vidual portions aggregated equal more
than would have been authorized for
the former farming operation.

(k) Must agree to repay any duplica-
tive Federal assistance to the agency
providing such assistance. An applicant
receiving Federal assistance for a
major disaster or emergency is liable
to the United States to the extent that
the assistance duplicates benefits
available to the applicant for the same
purpose from another source.

§764.353 Limitations.

(a) EM loans must comply with the
general limitations established at
§764.102.

(b) EM loans may not exceed the less-
er of:

(1) The amount of credit necessary to
restore the farming operation to its
pre-disaster condition;

(2) In the case of a physical loss loan,
the total eligible physical losses caused
by the disaster; or

(3) In the case of a production loss
loan, 100 percent of the total actual
production loss sustained by the appli-
cant as calculated in paragraph (c) of
this section.

(c) For production loss loans, the ap-
plicant’s actual crop production loss
will be calculated as follows:

(1) Subtract the disaster yield from
the normal yield to determine the per
acre production loss;

(2) Multiply the per acre production
loss by the number of acres of the
farming operation devoted to the crop
to determine the volume of the produc-
tion loss;

(3) Multiply the volume of the pro-
duction loss by the market price for
such crop as determined by the Agency
to determine the dollar value for the
production loss; and
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(4) Subtract any other disaster re-
lated compensation or insurance in-
demnities received or to be received by
the applicant for the production loss.

(d) For a physical loss loan, the ap-
plicant’s total eligible physical losses
will be calculated as follows:

(1) Add the allowable costs associated
with replacing or repairing chattel cov-
ered by hazard insurance (excluding
labor, machinery, equipment, or mate-
rials contributed by the applicant to
repair or replace chattel);

(2) Add the allowable costs associated
with repairing or replacing real estate,
covered by hazard insurance;

(3) Add the value of replacement live-
stock and livestock products for which
the applicant provided:

(i) Written documentation of inven-
tory on hand immediately preceding
the loss;

(ii) Records of livestock product sales
sufficient to allow the Agency to estab-
lish a value;

(4) Add the allowable costs to restore
perennials to the stage of development
the damaged perennials had obtained
prior to the disaster;

(5) Add, in the case of an individual
applicant, the allowable costs associ-
ated with repairing or replacing house-
hold contents, not to exceed $20,000;
and

(6) Subtract any other disaster re-
lated compensation or insurance in-
demnities received or to be received by
the applicant for the loss or damage to
the chattel or real estate.

(e) EM loan funds may not be used
for physical loss purposes unless:

(1) The physical property was covered
by general hazard insurance at the
time that the damage caused by the
natural disaster occurred. The level of
the coverage in effect at the time of
the disaster must have been the tax or
cost depreciated value, whichever is
less. Chattel property must have been
covered at the tax or cost depreciated
value, whichever is less, when such in-
surance was readily available and the
benefit of the coverage was greater
than the cost of the insurance; or

(2) The loan is to a poultry farmer to
cover the loss of a chicken house for
which the applicant did not have haz-
ard insurance at the time of the loss
and the applicant:
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(i) Applied for, but was unable to ob-
tain hazard insurance for the chicken
house;

(ii) Uses the loan to rebuild the
chicken house in accordance with in-
dustry standards in effect on the date
the applicant submits an application
for the loan;

(iii) Obtains, for the term of the loan,
hazard insurance for the full market
value of the chicken house; and

(iv) Meets all other requirements for
the loan.

(f) EM loan funds may not be used to
refinance consumer debt, such as auto-
mobile loans, or credit card debt unless
such credit card debt is directly attrib-
utable to the farming operation.

§764.354 Rates and terms.

(a) Rates. (1) The interest rate is the
Agency’s Emergency Loan Actual Loss
rate, available in each Agency office.

(2) The interest rate charged will be
the lower rate in effect at the time of
loan approval or loan closing.

(b) Terms. (1) The Agency schedules
repayment of EM loans based on the
useful life of the security, the appli-
cant’s repayment ability, and the type
of loss.

(2) The repayment schedule must in-
clude at least one payment every year.

(3) EM loans for annual operating ex-
penses, except expenses associated with
establishing a perennial crop that are
subject to paragraph (b)(4), must be re-
paid within 12 months. The Agency
may extend this term to not more than
18 months to accommodate the produc-
tion cycle of the agricultural commod-
ities.

(4) EM loans for production losses or
physical losses to chattel (including,
but not limited to, assets with an ex-
pected life between one and 7 years)
may not exceed 7 years. The Agency
may extend this term up to a total
length not to exceed 20 years, if nec-
essary to improve the applicant’s re-
payment ability and real estate secu-
rity is available.

(5) The repayment schedule for EM
loans for physical losses to real estate
is based on the applicant’s repayment
ability and the useful life of the secu-
rity, but in no case will the term ex-
ceed 40 years.
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§764.355 Security requirements.

(a) EM loans made under
§764.351(a)(1) must comply with the
general security requirements estab-
lished at §§764.103, 764.104 and 764.155(b).

(b) EM loans made under
§764.351(a)(2) and (b) must comply with
the general security requirements es-

tablished at §§764.103, 764.104 and
764.255(b).
(c) Notwithstanding the require-

ments of paragraphs (a) and (b) of this
section, when adequate security is not
available because of the disaster, the
loan may be approved if the Agency de-
termines, based on an otherwise fea-
sible plan, there is a reasonable assur-
ance that the applicant has the ability
to repay the loan provided:

(1) The applicant has pledged as secu-
rity for the loan all available personal
and business security, except as pro-
vided in §764.106;

(2) The farm operating plan, approved
by the Agency, indicates the loan will
be repaid based upon the applicant’s
production and income history; ad-
dresses applicable pricing risks
through the use of marketing con-
tracts, hedging, options, or other rev-
enue protection mechanisms, and in-
cludes a marketing plan or similar risk
management practice;

(3) The applicant has had positive net
cash farm income in at least 3 of the
past 5 years; and

(4) The applicant has provided the
Agency an assignment on any USDA
program payments to be received.

(d) For loans over $25,000, title clear-
ance is required when real estate is
taken as security.

(e) For loans of $25,000 or less, when
real estate is taken as security, a cer-
tification of ownership in real estate is
required. Certification of ownership
may be in the form of an affidavit
which is signed by the applicant,
names the record owner of the real es-
tate in question and lists the balances
due on all known debts against the real
estate. Whenever the Agency is uncer-
tain of the record owner or debts
against the real estate security, a title
search is required.

§764.401

§764.356 Appraisal and valuation re-
quirements.

(a) In the case of physical losses asso-
ciated with livestock, the applicant
must have written documentation of
the inventory of livestock and records
of livestock product sales sufficient to
allow the Agency to value such live-
stock or livestock products just prior
to the loss.

(b) In the case of farm assets dam-
aged by the disaster, the value of such
security shall be established as of the
day before the disaster occurred.

§§764.357-764.400 [Reserved]

Subpart I—Loan Decision and
Closing

§764.401 Loan decision.

(a) Loan approval. (1) The Agency will
approve a loan only if it determines
that:

(i) The applicant’s farm operating
plan reflects a feasible plan, which in-
cludes repayment of the proposed loan
and demonstrates that all other credit
needs can be met;

(ii) The proposed use of loan funds is
authorized for the type of loan re-
quested;

(iii) The applicant has been deter-
mined eligible for the type of loan re-
quested;

(iv) All security requirements for the
type of loan requested have been, or
will be met before the loan is closed;

(v) The applicant’s total indebtedness
to the Agency, including the proposed
loan, will not exceed the maximum
limits established in §761.8 of this
chapter;

(vi) There have been no significant
changes in the farm operating plan or
the applicant’s financial condition
since the time the Agency received a
complete application; and

(vii) All other pertinent requirements
have been, or will be met before the
loan is closed.

(2) The Agency will place conditions
upon loan approval it determines nec-
essary to protect its interest and maxi-
mize the applicant’s potential for suc-
cess.

(b) Loan denial. The Agency will not
approve a loan if it determines that:
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(1) The applicant’s farm operating
plan does not reflect a feasible plan;

(2) The proposed use of loan funds is
not authorized for the type of loan re-
quested,;

(3) The applicant does not meet the
eligibility requirements for the type of
loan requested;

(4) There is inadequate security for
the type of loan requested;

(5) Approval of the loan would cause
the applicant’s total indebtedness to
the Agency to exceed the maximum
limits established in §761.8 of this
chapter;

(6) The applicant’s circumstances
may not permit continuous operation
and management of the farm; or

(7) The applicant, the farming oper-
ation, or other circumstances sur-
rounding the loan are inconsistent
with the authorizing statutes, other
Federal laws, or Federal credit poli-
cies.

(c) Overturn of an Agency decision by
appeal. If an FLP loan denial is over-
turned on administrative appeal, the
Agency will not automatically approve
the loan. Unless prohibited by the final
appeal determination or otherwise ad-
vised by the Office of General Counsel,
the Agency will:

(1) Request current financial infor-
mation from the applicant as necessary
to determine whether any changes in
the applicant’s financial condition or
agricultural conditions which occurred
after the Agency’s adverse decision was
made will adversely affect the appli-
cant’s farming operation;

(2) Approve a loan for crop produc-
tion:

(i) Only if the Agency can determine
that the applicant will be able to
produce a crop in the production cycle
for which the loan is requested; or

(ii) For the next production cycle,
upon review of current financial data
and a farm operating plan for the next
production cycle, if the Agency deter-
mines the loan can be repaid. The new
farm operating plan must reflect any
financial issues resolved in the appeal.

(3) Determine whether the appli-
cant’s farm operating plan, as modified
based on the appeal decision, reflects a
feasible plan, which includes repay-
ment of the proposed loan and dem-

7 CFR Ch. VI (1-1-09 Edition)

onstrates that all other credit needs
can be met.

§764.402 Loan closing.

(a) Signature requirements. Signatures
on loan documents are required as fol-
lows:

(1) For individual applicants, only
the applicant is required to sign the
promissory note.

(2) For entity applicants, the promis-
sory note will be executed to evidence
the liability of the entity and the indi-
vidual liability of all members of the
entity.

(3) Despite minority status, a youth
executing a promissory note for a
Youth loan will incur full personal li-
ability for the debt.

(4) A cosigner will be required to sign
the promissory note if they assist the
applicant in meeting the repayment re-
quirements for the loan requested.

(5) All signatures needed for the
Agency to acquire the required secu-
rity interests will be obtained accord-
ing to State law.

(b) Payment of fees. The applicant, or
in the case of a real estate purchase,
the applicant and seller, must pay all
filing, recording, notary, lien search,
and any other fees necessary to process
and close a loan.

(c) Chattel-secured loans. The fol-
lowing requirements apply to loans se-
cured by chattel:

(1) The Agency will close a chattel
loan only when it determines the Agen-
cy requirements for the loan have been
satisfied;

(2) A financing statement is required
for every loan except when a filed fi-
nancing statement covering the appli-
cant’s property is still effective, covers
all types of chattel property that will
serve as security for the loan, describes
the land on which crops and fixtures
are or will be located, and complies
with the law of the jurisdiction where
filed;

(3) A new security agreement is re-
quired for new loans, as necessary to
secure the loan under State law, prior
to the disbursement of loan funds.

(d) Real estate-secured loans. (1) The
Agency will close a real estate loan
only when it determines that the Agen-
cy requirements for the loan have been
satisfied and the closing agent can
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issue a policy of title insurance or final
title opinion as of the date of closing.
The title insurance or final title opin-
ion requirement may be waived:

(i) For loans of $10,000 or less;

(ii) As provided in §764.355 for EM
loans;

(iii) When the real estate is consid-
ered additional security by the Agency;
or

(iv) When the real estate is a non-es-
sential asset.

(2) The title insurance or final title
opinion must show title vested as re-
quired by the Agency, the lien of the
Agency’s security instrument in the
priority required by the Agency, and
title to the security property, subject
only to those exceptions approved in
writing by the Agency.

(3) The Agency must approve agents
who will close FLP loans. Closing
agents must meet all of the following
requirements to the Agency’s satisfac-
tion:

(i) Be licensed in the state where the
loan will be closed;

(i1) Not be debarred or suspended
from participating in any Federal pro-
grams;

(iii) Maintain liability insurance;

(iv) Have a fidelity bond that covers
all employees with access to loan
funds;

(v) Have current knowledge of the re-
quirements of State law in connection
with the loan closing and title clear-
ance;

(vi) Not represent both the buyer and
seller in the transaction;

(vii) Not be related as a family mem-
ber or business associate with the ap-
plicant; and

(viii) Act promptly to provide re-
quired services.

(e) Disbursement of funds. (1) Loan
funds will be made available to the ap-
plicant within 15 days of loan approval,
subject to the availability of funding.

(2) If the loan is not closed within 90
days of loan approval or if the appli-
cant’s financial condition changes sig-
nificantly, the Agency must reconfirm
the requirements for loan approval
prior to loan closing. The applicant
may be required to provide updated in-
formation for the Agency to reconfirm
approval and proceed with loan closing.

§764.452

(3) The Agency or closing agent will
be responsible for disbursing loan
funds. The electronic funds transfer
process, followed by Treasury checks,
are the Agency’s preferred methods of
loan funds disbursement. The Agency
will use these processes on behalf of
borrowers to disburse loan proceeds di-
rectly to creditors being refinanced
with loan funds or to sellers of chattel
property that is being acquired with
loan funds. A supervised bank account
will be used according to subpart B of
part 761 of this chapter when these
processes are not practicable.

§§764.403-764.450 [Reserved]

Subpart J—Borrower Training and
Training Vendor Requirements

§764.451 Purpose.

The purpose of production and finan-
cial management training is to help an
applicant develop and improve skills
necessary to:

(a) Successfully operate a farm;

(b) Build equity in the operation; and

(c) Become financially successful and
prepared to graduate from Agency fi-
nancing to commercial sources of cred-
it.

§764.452 Borrower training require-
ments.

(a) The applicant must agree to com-
plete production and financial manage-
ment training, unless the Agency pro-
vides a waiver in accordance with
§764.453, or the applicant has pre-
viously satisfied the training require-
ments. In the case of an entity:

(1) Any individual member holding a
majority interest in the entity or who
is operating the farm must complete
training on behalf of the entity, except
as provided in paragraph (a)(2) of this
section;

(2) If one entity member is solely re-
sponsible for production or financial
management, then only that member
will be required to complete training.

(b) When the Agency determines that
production training is required, the ap-
plicant must agree to complete course
work covering production management
in each crop or livestock enterprise the
Agency determines necessary.
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(c) When the Agency determines that
financial management training is re-
quired, the applicant must agree to
complete course work covering all as-
pects of farm accounting and inte-
grating accounting elements into a fi-
nancial management system.

(d) An applicant who applies for a
loan to finance a new enterprise, such
as a new crop or a new type of live-
stock, must agree to complete produc-
tion training with regard to that enter-
prise, even if production training re-
quirements were waived or satisfied
under a previous loan request, unless
the Agency provides a waiver in ac-
cordance with §764.453.

(e) Even if a waiver is granted, the
borrower must complete borrower
training as a condition for future loans
if and when Agency supervision pro-
vided in 7 CFR part 761 subpart C re-
flects that such training is needed.

(f) The Agency cannot reject a re-
quest for a direct loan based solely on
an applicant’s need for training.

(g) The Agency will provide written
notification of required training or
waiver of training.

§764.453 Agency waiver of training re-
quirements.

(a) The applicant must request the
waiver in writing.

(b) The Agency will grant a waiv